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H i s t o r i s c h e  C la s s e .

S i t z u n g  v o m  6. N o v e m b e r  1 8 8 6 .

H e r r  v . B r i n z  h ie l t  e in e n  V o r t r a g :

„ U e b e r  d i e  r e c h t l i c h e  N a t u r  d e s  r ö m i s c h e n  

F i s k u s . “

I .

I n  s e in e r  u r s p r ü n g l i c h e n  B e d e u t u n g  f in d e n  w i r  d e n  f is cu s , 

d ie s e n  K o r b ,  d e r  n a c h m a ls  d a s  A e r a r ,  d ie  E r z k a m m e r , v e r ­

s c h l in g t ,  n o c h  im A e r a r , im  a e r a r iu m  p o p u l i  R o m a n i  o d e r  

S a t u r n i  n ä m l i c h .  W a s  im  F a l l e  d e r  l e x  ( A c i l i a )  r e p e t u n -  

d a r u m  b e im  q u a e s t o r  a e r a r i i  a n  G e ld  e i n g i n g ,  s o ll t e  v o n  

d ie s e m  in  K ö r b e n  ( f is c is )  g e b o r g e n ,  v e r s ie g e l t , j e g l i c h e r  K o r b  

s o l l t e  m it  e in e r  A u f s c h r i f t  ü b e r  H e r k u n f t  u n d  B e t r a g  v e r ­

s e h e n  w e r d e n  ( V .  6 7 — 6 8 )  —  w o r a u s  e r h e l lt ,  d a ss  m a n  s ic h  

d a s  a e r a r iu m  w o h l  a ls  e in  „ G e w ö l b e “ , m i t  n ic h t e u  a ls  e in e  

K a s s e  d e n k e n  d a r f .  B e h ä l t e r  s in d  in  ih r e r  u r s p r ü n g l i c h e n  

B e d e u t u n g  b e id e , d a s  a e r a r iu m  u n d  d e r  f is c u s , e in  g r ö s s e r  

u n d  k l e i n e r e r ;  e r s c h e in e n  in  d e r  l e x  A c i l i a  f is c i  i m  A e r a r , s o  

k o m m e n  s ie  im  b r e v ia r iu m  to t iu s  im p e r ii  d e s  A u g u s t u s  n a c h  

S u e t . A u g .  c .  1 0 1  a u s s e r h a l b  d es  A e r a r s  u n d  im  G e g e n ­

s a tz  zu  d ie s e m , w a h r s c h e in l i c h  a ls  P r o v in z ia lk a s s e n  (q u ä n t u m  

p e c u n ia e  in  a e r a r io , e t  f is c is , e t  in  v e c t ig a l i o r u m  r e s id u is )  v o r .
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E in  n o c h  k le in e r e r  i s t  d ie  c is ta , in  w e l c h e  C ic e r o  ( in  V e r r . I I  

3 , 8 5 ,  1 9 7 )  d a s  G e ld  a u s  d e m  f is c u s  ü b e r t r ä g t .  L e t z t e r e r  

p a r a l le l  w i r d  d ie  a r c a  d e r  G e m e in d e n  u n d  Z ü n f t e  ( 1 . 1  §  1 

D .  q u o d  c u ju s q u e  3 , 4 ) ,  s o w ie  d ie  s p ä te r e  a r c a  p a t r im o n i i  

d e s  K a is e r s  (C . J .  L a t . I I .  1 1 9 8 )  zu  d e n k e n  s e in .

I n  ü b e r t r a g e n e r  B e d e u t u n g  s te h t  f is c u s  f ü r  d ie  G e ld e r , d ie  

in  ih m  „ e i n g e k ö r b t “ ( s u m m a  c o n f is c a t a  —  S u e t . A u g .  1 0 1 )  

s in d  —  d e r  B e h ä l t e r  f ü r  d e n  In h a l t .  W e n n  P l in iu s  (n . h is t . 

1 8 , 1 1 ,  1 1 4 )  d e n  A u g u s t u s  a l l j ä h r l i c h  2 0 0 ,0 0 0  H S  a n  d ie  

N e a p o l i t a n e r  e  f is c o  s u o  a u s z a le n  lä s s t , s o  la u te t  d a s  s o , 

w ie  w e n n  h e u te  e in  P o t e n t a t  „a u s  s e in e m  e ig e n e n  B e u t e l "  

s p e n d e t 1) ,  w o  d a n n  g e r a d e  k e in  B e u t e l ,  w o h l  a b e r  d a s  D a s e in  

v o n  G e ld  v o r a u s g e s e t z t  w ir d .  J u v e n a l  (S a t . X I V ,  v . 2 5 9 )  h a t  

d e n  f is c u s  a ls  G e ld  in  d r e is t e n  G e g e n s a tz  z u  d e ss en  B e h ä l t e r  

g e s t e l l t ,  w e n n  e r  v o n  „ m u l t u s  in  a r c a  f i s c u s “ r e d e t . —  H ie r  

is t  G e ld  o h n e  w e i te r e s  g e m e in t .  M ö g l i c h e r w e is e  b e k o m m t  d as 

W o r t  a b e r  e in e n  Z u s a tz , d u r c h  w e l c h e n  es  z u  d e r  B e d e u t u n g  

e in e s  a u s  g e w is s e n  E in n a h m e n  s ta m m e n d e n  u n d  z u  g e w is s e n  

A u s g a b e n  b e s t im m te n  G e ld e s  g e l a n g t .  D e r a r t ig e  G e ld e r  s in d  

w o h l  s c h o n  d ie  f is c i  S ic i l i e n s e s  (C i c .  in  V e r r .  I. 9 , 2 4 ) ,  d e r  

f is c u s  f r u m e n t a r iu s  ( H i r s c h f e l d ,  S . 1 3 3 ) ,  d e r  f is c u s  c a s t r e n s is  

( H i r s c h f e l d  S . 1 9 7 ) ,  d e r  f is c u s  A s ia t ic u s , G a ll ie n s  p r o v in e ia e  

L u g d u n e n s is , J u d a ic u s  ( M o m m s e n ,  r ö m .  S t a a t s r . I I ,  2  S . 9 5 8 ,  

A n m .  1 , H i r s c h f e l d ,  S . 1 4  A n m .  1 ) ,  s o w ie  v e r in u t h l i c h  

a ll e  d ie  f is c i ,  w e l c h e  in  d e r  M e h r z a h l ,  th e i ls  im  G e g e n s ä tz e  

z u m  A e r a r  (S u e t . A u g .  c .  1 0 1 . M o m m s e n  a . a . O .) ,  t h e i ls  

o h n e d ie s , a b e r  m i t  g e w is s e n  A u s g a b e n  u n d  E in n a h m e n  e ta t is ir t  

( H i r s c h f e ld  S . 2 , A n m .  3 :  C . J . L .  V I .  9 6 7 )  g e n a n n t  w e r d e n . —  

F ü r  f is c i  w ie  d e n  f is cu s  f r u m e n t a r iu s  u n d  c a s t r e n s is  m a g  

„ S e p a r a t k a s s e “ ( H i r s c h f e l d  S . 1 3 3 ) ,  f ü r  d ie  f is c i  d e r  P r o ­

v in z e n  v i e l l e i c h t  m e h r  „ F i l i a l -  ( K r e i s  - ) k a s s e “ a ls  „ C e n t r a l ­

1) S o  H i r s c h f e l d ,  U n te r s s . a u f  d e m  G e b ie t e  d e r  r ö m . S t a a t s ­

v e r w a l t u n g ,  S . 2  A n m . 3 .
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k a s s e “ ( M o m m s e n  a . a . 0 .  H i r s c h f e l d  S . 2  A n m .  3  a . E . )  

s t e h e n ; b e id e s  m i t  d e r  Z u t h a t , d a ss  d ie  K a s s e  s e lb s t  n ic h t  

a ls  E in z e lk a s s e , s o n d e r n  a b s t r a e t ,  a ls  I n b e g r i f f  a l l e r  j e n e r  

g e w is s e n  G e ld e r  g e d a c h t  w i r d .  —  D a s s  d ie  h ie r  e r w ä h n te n  

f is c i  in  i r g e n d  e in e r  B e d e u t u n g  d e s  W o r t e s  s ä m t l i c h  „ k a is e r ­

l i c h “ ( M o m m s e n  u n d  H i r s c h f e l d  a a . a a . 0 0 . )  w a r e n ,  is t  

n i c h t  z u  b e z w e i f e l n ;  d e n n  in  d e r  Z e i t ,  d a  ih r e r  E r w ä h n u n g  

g e s c h i e h t ,  g i b t  es  n ic h t s  m e h r ,  w a s  ö f f e n t l i c h  u n d  n ic h t  

w e n ig s te n s  z u g le i c h  k a is e r l i c h  w ä r e ;  u n d  ö f f e n t l i c h e r  N a t u r  

s in d  j e n e  f is c i  s ä m t l i c h , e t w a  d e n  f is c u s  c a s t r e n s is  a u s g e ­

n o m m e n ,  w e n n  d a s  „ H o f l a g e r “ e tw a s  d e r a r t  p e r s ö n l i c h e s  w a r ,  

d a ss  es  n ic h t s  ö f f e n t l i c h e s  w a r ;  h ie m it  is t  a b e r  n i c h t  z u ­

g e g e b e n ,  d a ss  ü b e r a l l  u n d  s te ts , w o  f is c u s  in  ü b e r t r a g e n e r  

B e d e u t u n g  v o r k o m m t ,  k a is e r l i c h e s  G u t  u n d  G e ld  i m  G e g e n ­

s ä t z e  z u  d e m  d e s  A e r a r s  o d e r  d e s  p o p u lu s  R o m a n u s  s te h e n  

m ü s s e . I n  d ie s e m  G e g e n s ä tz e  s te h t  d a s  W o r t  a ll e r d in g s  b e i  

T a c i t u s ,  z . B .  a n n . 6 , 2  —  b o n a  S e ja n i  a b la t a  a e r a r i o ,  u t  

in  f i s c u m  c o g e r e n t u r  ( t a n q u a m  r e f e r r e t ) ,  m . E . a b e r  n i c h t  

s c h o n  b e i  S e n e c a , w e n n  e r  (d e  b e n e f .  4 , 3 9  M o m m s e n  a . a . O .  

S . 9 5 8  A n m .  1 u . E . )  m e in t , d a ss  C a e s a r  o m n ia  h a b e t ,  f is cu s  

e ju s  p r iv a t a  t a n t u m  a c  s u a ; v i e lm e h r  s e tz t  e j u s  d . i .  C a e s a r i s  

f is c u s  v o r a u s , d a ss  a u c h  n o c h  w e r  A n d e r e r  f is c u m  h a b e n  k ö n n e . 

F ü r  g e m e i n b ü r g e r l i c h e s  G e ld  k o m m t  d a s  W o r t  f r e i l i c h  n ic h t  

in  S c h w u n g ;  d e m  A u g u s t u s  s c h o n  m o c h t e  S u e to n iu s  „ s e in e n  

f i s c u s “ z u s c h r e ib e n , d e m  k le in e n  M a n n e  v i e l l e i c h t  d e r  D ic h t e r ,  

d e r  d ie s e n  g r o s s a r t i g  a u c h  „ e d i c i r e n “ lä s s t ; w i r k l i c h  im  G e ­

b r a u c h  w a r e n  K ö r b e  w o h l  n u r  im  A e r a r  u n d  im  G e f o lg e  

d e r  G r o s s e n  ( F e l d h e r r e n ,  S t a t t h a l t e r ,  G r o s s b e g ü t e r t e ,  G r o s s ­

h ä n d le r  —  z. B .  S e n e c a  e p is t . 7 6 ,  1 3 ;  1 1 0 ,  5  P h a e d r u s  2 ,  7 ) ;  

s o n s t  w ü r d e  e b e n s o  f is c u s , w ie  p e c u n ia ,  b o n a , p a t r im o n iu m , z u r  

B e z e i c h n u n g  fü r  g e m e in e s  V e r m ö g e n  in  G e b r a u c h  g e k o m m e n  

s e i n ; d a g e g e n  v o r z u g s w e is e  im  a e r a r iu m  p o p u l i  R o m a n i  u n d  

b e i  d e ss e n  M a c h t h a b e r n  d a h e im  k o n n t e  d a s  W o r t  fü r  ö f f e n t ­

l i c h e  G e ld e r  t e c h n i s c h  w e r d e n .

31 *
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I n  n a t ü r l i c h e r  F o r t e n t w i c k l u n g  d e s  S p r a c h g e b r a u c h s  

h ä t te n  d e m n a c h  ö f f e n t l i c h e  G e ld e r  u n d  K a s s e n  j e d e r  A r t ,  

j a  v o r  a ll e m  s o l c h e ,  d ie  d e n  r e p u b l ik a n is c h e n  M a g is t r a t e n  

u n d  d e m  S e n a t  u n te r s tu n d e n  u n d  in  d a s  a e r a r iu m  p .  R .  a b -  

z u fl ie s s e n  b e s t im m t  w a r e n , f is c i  g e n a n n t  w e r d e n  k ö n n e n ;  

u n d  n a c h d e m  d ie  G e w a l t  z w is c h e n  S e n a t  u n d  P r in c e p s  g e -  

t b e i l t  w o r d e n ,  h ä t te n  f is c i  a u c h  in  d e n  s e n a t o r is c h e n  P r o ­

v in z e n  V o r k o m m e n , z . B . d e r  f is c u s  A s ia t i c u s  e in e  F i l ia le  

d e s  a e r a r iu m  p . R .  s e in  k ö n n e n .  S p r i c h t  S u e to n iu s  A u g .  1 0 1  

v o n  e in e m  b r e v ia r iu m  A u g u s t i  a ls  e in e m  V e r z e i c h n is s  q u a n tu m  

p e c u n ia  in  a e r a r io  e t  f is c is  e t  v e c t ig a l io r u m  r e s id u is ,  s o  k ö n n e n  

u n te r  d e m  f is c u s  s o w o h l  a e r a r i s c h e  a ls  c ä s a r is c h e  K a s s e n  v e r ­

s ta n d e n  s e in . In d e s s e n  b a ld  w ir d  d ie  B e d e u t u n g  d e s  f is cu s  

a ls  b lo s s e r  K a s se  u n d  ih r e s  I n h a l t s  v o n  e in e r  n o c h  a l l g e ­

m e in e r e n  ü b e r h o l t  u n d  d a d u r c h  d e r  f is cu s  w e n ig s t e n s  e in e  

Z e i t  l a u g  k a is e r l i c h e r  a ls  e r  es  z u v o r  w a r .

I n  w e i t e r e r  U e b e r t r a g u n g  n ä m li c h  s t e h t  f is c u s  fü r  V e r ­

m ö g e n .  D ie  b is h e r  g e n a n n t e n  f is c i ,  w ie  d ie  f is c i  d e r  P r o ­

v in z e n , o d e r  d e r  f is c u s  fr u m e n t a r iu s , s in d  n u r  B r u c h -  o d e r  

B e s t a n d th e i le  e in e s  V e r m ö g e n s ,  es se i n u n  d es  p o p u lu s  

R o m a n u s  o d e r  d e s  C ä s a r  o d e r  ü b e r h a u p t  s c h l e c h t w e g  d es  

S t a a t s v e r m ö g e n s  ( v g l .  M o m m s e n  a . a . 0 .  S . 9 5 7  f g . ) ,  k e in  

V e r m ö g e n s g a n z e s ,  in  w e l c h e m  a u s s e r  d e n  k ö r p e r l i c h e n  S a c h e n  

u n d  j u r a  in  r e  F o r d e r u n g e n  u n d  S c h u ld e n  i n b e g r i f f e n  s in d , 

u n d  d e ss en  W e r t h  s ic h  d e d u c to  a e r e  a li e n o  b e s t im m t . D ie s e  

f is c i  h a t te n  w o h l  i h r e  e ig e n e  V e r w a l t u n g ,  ih r e n  e ig e n e n  E ta t , 

d a m it  ih r e  e ig e n e n  A u s g a b e n  u n d  E in n a h m e n  u n d  w o h l  in  

d ie s e m  S in n  i h r e  F o r d e r u n g e n  (d e b i t a )  (C . J . L .  V I ,  9 6 7 ;  b e i  

H i r s c h f e l d  S . 2  A n m . 3 .  a . E . ) ,  m it  n ic h t e n  a b e r  a u c h  

ih r e n  b e s o n d e r n  I n h a b e r ,  H e r r n  o d e r  E ig n e r .  W e n n  es f e r n e r  

s c h o n  v o n  A u g u s t u s  h ie s s , d a ss  e r  d e n  N e a p o l i t a n e r n  a l l ­

j ä h r l i c h  2 0 0 ,0 0 0  H S  e f is c o  s u o  g e g e b e n  h a b e , s o  is t  d a m it  

z w e i fe l s o h n e  g e s a g t ,  d a ss  e r  s ie  a u s  s e in e m  V e r m ö g e n  g e ­

g e b e n  h a b e ;  a ll e in  a u s  s e in e m  V e r m ö g e n  w a r  a u c h  g e g e b e n ,
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w e n n  a u s  s e in e r  B a a r s c h a f t  (s . g .  B a a r v e r m ö g e n )  g e g e b e n  

w a r ,  u n d  w ie  b e i  d e n  f is c i  d e r  P r o v in z e n  u n d  b e im  f is cu s  

m i li t a r is  n u r  an  „ G e l d e r “ g e d a c h t  s e in  w i r d ,  so  w ir d  a u c h  

l i i e r  d e r  F is c u s  n u r  a ls  B a a r s c h a f t  o d e r  B a a r v e r m ö g e n ,  w a s  

in  d e r  T h a t  n o c h  n i c h t  d a s  V e r m ö g e n  i s t ,  v e r s t a n d e n  s e in . 

W o h l  d a g e g e n  k a n n  d e r  f is c u s , in  w e l c h e n  T ib e r iu s  b o n a  

S e ja n i  a u s  d e m  A e r a r  ü b e r t r a g e n  h a b e n  s o l l  ( T a c i t u s ) , n u r  

a ls  e in  e ig e n e s , d e m  d e s  p o p u lu s  R o m a n u s  e n t g e g e n g e s e t z t e s  

V e r m ö g e n  v e r s t a n d e n  w e r d e n ;  u n d  w e n n  es  in  d e n  D ig e s te n  

h e is s t , d a ss  „ e x  o d e r  a  f is c o  e r w o r b e n “ (1. 1 p r .  1. 4 1 .  D . 

j .  f .  4 9 ,  1 4 ) ,  in  d e n  f is cu s  e i n g e b r a c h t  o d e r  ü b e r t r a g e n  w ir d  

(1. 2 2  §  1 1. 4 6  §  2  1. 3 1  1. 4 5  §  2  1. 5 0  e o d . ) ,  so  is t  

d a m it  e in  V e r m ö g e n  in  s e in e r  A l l g e m e i n h e i t  u n d  G e s c h lo s s e n ­

h e it  g e n a n n t ,  a ls o  n i c h t  m e h r  b lo s  „ B a a r v e r m ö g e n “ g e n a n n t , 

w ie  d e n n  a u c h  d ie  „ b o n a “ d ie  in  ih m  e i n g e z o g e n  w e r d e n  

(1. 3 1  e o d . )  k e in e  b lo s s e  B a a r s c h a f t e n , s o n d e r n  g a n z e  V e r ­

m ö g e n  z u v o r  s in d , u n d  d e r  fu n d u s  f is ca lis  (1. 4 5  §  1 3  e o d .)  

b e w e is t ,  d a ss  im  F is c u s  a u c h  l ie g e n d e  G ü t e r  b e g r i f f e n  s in d .

I n n e r h a lb  d es  S p r a c h g e b r a u c h e s ,  n a c h  w e lc h e m  f is cu s  

„ V e r m ö g e n “ b e d e u te t ,  is t  a b e r  e in e  ä lte r e  P e r io d e  z u  u n te r ­

s c h e id e n , in  w e l c h e r  d e r s e lb e  m it  e in e r  l e ib h a f t ig e n  P e r s o n , 

d e r  e r  a ls  E ig e n t h u n i  z u g e s c h r ie b e n  w i r d ,  in  V e r b in d u n g  

t r it t ,  —  u n d  e in e  jü n g e r e ,  in  w e l c h e r  e r  e n t w e d e r  m i t  A b -  

s t r a c t i o n  v o n  je d e r  P e r s o n ,  g e w is s e r m a s s e n  a ls  d a s  V e r m ö g e n ,  

v o n  d e m  s ic h  v o n  s e lb s t  v e r s t e h t , w e m  es g e h ö r t ,  a u f t r it t ,  

o d e r  a b e r  g l e i c h  s e lb s t  a ls  P e r s o n , g e w is s e r m a s s e n  a ls  se in  

e ig e n e r  H e r r  u n d  I n h a b e r  e r s c h e in t  —  p e r s o n i f i c i r t  w ir d . D ie  

l e ib h a f t ig e  P e r s o n ,  m i t  w e l c h e r  d e r  f is c u s  a ls  d e r e n  V e r m ö g e n  

z u n ä c h s t  in  V e r b in d u n g  t r it t ,  is t  d e r  p r in c e p s . I n  A n b e t r a c h t  

ih r e r  p f l e g t  m a n  v o m  f is cu s  C a e s a r is  z u  s p r e c h e n  ( M o m m s e n  

a. a . 0 . ) .  I n  d e n  R e c h t s b ü c h e r n  f in d e n  w i r  ( w ie w o h l  r e s  

f i s c a l  e s  a ls  d a s  E ig e n t h n m  d e s  p r in c e p s )  f a s t  n u r  m e h r  d e n  

a b s t r a c t e n , o d e r  a b e r  fa s t  j e d e n  a n d e r e n  v e r d r ä n g e n d  d e n  p e r -  

s o n if ic ir e n d e n  W o r t g e b r a u c h ; N a c h k l ä n g e  d e r  a lte n , d e n  f is cu s
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d e m  p r in c e p s  v i n d i c i r e n d e n  R e d e w e is e  m ö g e n  es  s e in , w e n n  

d ie  K a is e r  d e r  4 .  P e r io d e  w ie  z . B . J u s t in ia n  in  1. n n ic . §  1 2  

C . c a d . t o l l .  6 ,  5 1 ,  v i e l l e i c h t  a u c h  s c h o n  A le x a n d e r  S e v . in  1. 1

0 .  §  1 a d v . f is c . 2 , 3 6  1. 2  C . c o m m . d e  u s u c . 7 , 3 1  d e n  i h r e r  

G e w a l t  u n t e r w o r f e n e n  f is c u s  , i h r e n  f i s c u s “ n e n n e n .

V i e l  h ä u f ig e r  d e n n  a ls  b lo s s e s  V e r m ö g e n  e r s c h e in t  d e r  

f is cu s  a ls  e in  V e r m ö g e n s in h a b e r .  E r  f o l g t  ( s c h o n  b e i  S e n e c a  

e p . 8 7 ,  1 8  d e  b e n e f .  4 ,  1 9 ,  3 )  d e m  g r o s s e n  Z u g e  d e r  

P e r s o n i f i c a t i o n e n  u n d  s c h lie s s t  s ic h  d a r in  z u n ä c h s t  a n  d ie  

h e r e d it a s  a n . D e n n  a u c h  d ie s e  s te h t  d a s  e in e  M a l  a ls  d a s  

V e r m ö g e n  e in e s  V e r s t o r b e n e n ,  d a s  a n d e r e  M a l  a ls  V e r m ö g e n s ­

in h a b e r  (d o m in i  l o c o )  d a . D a  e r s c h e in t  d e r  F is k u s  a ls  E r ­

w e r b e r  (1. 1 §  1 1. 1 2  1. 1 3  §  4  D . h . 4 . ) ,  S n c c e s s o r  (1. 3  

§  7  e o d . ) , E ig e n t h ü m e r  (1. 3  §  1 1  1. 5  §  1 1. 1 2  1. 3 8  

§  1 1  e o d . ) ,  G lä u b ig e r  (1. 3  §  8  1. 6  p r . 1. 4 5  §  9  §  1 0  1. 4 6  

§ 5  l. 4 7  p r .  e o d . ) ,  S c h u ld n e r  (1. 4 6  §  4  §  5  I. 5  p r .  e o d . ) ,  

K l ä g e r  (1. 1 4  1. 7  1. 9  1. 4 4  1. 4 5  §  9 ) ,  B e k la g t e r  (1. 1 p r . ) ,  

P a r t e i  (1. 1 0  1. 4 5  §  5  §  6 ) ,  b e t r o g e n  (1. 4 5  p r . - l .  4 6  p r . 

§  9 ) ,  u n t e r l ie g e n d  (1. 1 p r . 1. 3 8  p r . ) ,  v e r k a u fe n d  (1. 3 6

1. 4 5  §  1 2 ) ,  k o n t r a h ir e n d  (1. 1 p r . ) ,  b e r e c h t i g t  u n d  p r i v i -  

l e g i r t  ( R u h r .  D .  4 9 ,  1 4 ;  1. 2 1  1. 2 8  1. 3 3  1. 3 5 ;  1. 6  p r . §  1 ) ;  

a ls  E in e r  d e m  V e r m ö g e n  a n fa l l e n  (1. 3  §  4  §  9  1. 1 1  1. 2 7 ) ,  

d e r  s e in e n  A d v o k a t e n  (1. 3  §  9  1. 7 ) ,  V e r t r e t e r  (1. 3 5  1. 2 7  

1. 4 5  §  2 )  s e in e  „ A n g e l e g e n h e i t “ ( c a u s a ) ,  j a  s e in  P a t r im o n iu m  

(1. 2  D .  4 3 .  8 )  h a t  (1. 2  §  1 1. 4  1. 1 8  §  7 1. 2 9  D .  h . t .) .  

S o  s ta r k  t r i t t  d ie s e  P e r s o n i f i c a t io n  a u f ,  d a ss  f is c u s  n o s te r  

d e n  a l i a e  p e r s o n a e  e n t g e g e n g e s t e l l t  w ir d  1. u n ic a  §  1 2  C . 

c a d . t o l l .  —  N e b e n h e r  e n d l i c h  m is c h t  s ic h  in  d ie s e  d e n  F is k u s  

p e r s o n i f i c i r e n d e  S p r e c h w e is e  e in  W o r t g e b r a u c h ,  in  w e l c h e m  

d e r  f is c u s  w ie d e r u m  p e r s ö n l i c h ,  a b e r  a ls  e in  I n b e g r i f f  w i r k ­

l i c h e r  P e r s o n e n , n ä m li c h  a ls  d ie  d ie  f is k a l is c h e  S e it e  d e s  S ta a ts ­

w e s e n s  r e p r ä s e n t ir e n d e  B e h ö r d e  g e d a c h t  z u  s e in  s c h e in t  —  

w ie  w e n n  z . B .  a d  f is c u m  d e n u n c ir t  w ir d  (1. 1 p r . c f .  §  5

1. 3 9  §  1 D . j .  f .  4 9 ,  1 4 . )



D a  in  W a h r h e i t  w e d e r  d e r  f is c u s  (a ls  V e r m ö g e n )  s ic h  

s e lb s t , n o c h  ü b e r h a u p t  e in e  b lo s s e  P e r s o n i f i c a t io n  in  W i r k ­

l i c h k e i t  e tw a s  h a b e n  k a n n ,  f r a g t  s i e b , w e s s e n  in  W a h r h e i t  

d a s  V e r m ö g e n  s e i , w e l c h e s  je w e i l e n  f is c u s  h e is s t , o d e r  o b  es 

re s  n u ll iu s  u n d  u n p e r s ö n l i c h e s  ( Z w e c k - )  V e r m ö g e n  u n d  w o ­

f ü r  g e h ö r i g  es w a r . —  D a s s  n u n  in  d e n  s p ä te r e n , v o n  d e m  

D i g e s t e n t i t e l  d e  j u r e  f is c i  r e p r ä s e n t ir t e n  Z e i t e n  d e s  P r i n c i -  

p a t e s  d e r  f is c u s  a ls  S t a a t s v e r m ö g e n ,  m i t h in  a ls  e in  V e r m ö g e n  

g e d a c h t  i s t ,  d a s  N ie m a n d  g e h ö r t ,  d a r u m  z w a r  h e r r e n lo s , 

a l l e in  d a r u m  n i c h t ' r e c h t lo s  is t , v i e lm e h r  in  e in e m  Z w e c k ,  

d e m  S t a a t ,  s e in e n  M i t t e l -  u n d  G e h ö r p u n k t  h a t ,  u n d  a ls o  

S ta a ts  v e r m ö g e n  is t , d a r f  v i e l l e i c h t  d a r n a c h ,  d a s s  j e t z t  k e in e  

l e ib h a f t ig e  P e r s o n  m e h r  a ls  I n h a b e r  d ie s e s  V e r m ö g e n s  e r ­

s c h e in t , s o w ie  a u s  d e n  G e g e n s ä t z e n , v o n  d e n e n  n a c h h e r  zu  

r e d e n  i s t ,  g e s c h lo s s e n  w e r d e n . ( V g l .  M o m m s e n  S . 9 5 8  

A n m . 3  g e g e n  E n d e . )  W e n i g e r  e in f a c h  g e s t a l t e t  s ic h  d e r  

S a c h v e r h a l t  w ä h r e n d  d e r  ä lt e r e n  Z e i t  d es  P r in c ip a t s .  U n t e r  

A u g u s t u s  is t  . f i s c u s “ a ls  s e lb s t ä n d ig e s  V e r m ö g e n  n o c h  n i c h t  

n a c h w e is b a r . P l in iu s  z w a r  lä s s t  ih n , w ie  s c h o n  o b e n  b e ­

m e r k t , e f is c o  s u o  s c h e n k e n ;  a ll e in  s o l l t e  d a m it  w i r k l i c h  

s c h o n  „s e in  V e r m ö g e n “ , n i c h t  b lo s  „ s e in e  B ö r s e “ ( B a a r s c h a f t )  

g e m e in t  s e in ,  s o  k a n n  d a s  W o r t  h ie r  w ie  b e i  S u e to n iu s  

A n g .  4 0  im  S in n  d e r  s p ä te r e n  Z e i t  g e b r a u c h t  s e in . ( V g l .  

M o m m s e n  a . a . 0 .  S . 9 5 8  A n m .  1 . H i r s c h f e l d  S . 2  

A n m . 3 ) .  A u g u s t u s  s e lb s t  w e is s  d a  w o  e r  s o  v ie l  v o n  s e in e n  

A u s g a b e n  u n d  S p e n d e n  s p r i c h t  ( m o n u m . A n c . ) ,  n i c h t s  v o n  

„ s e in e m  f is c u s “ , s o n d e r n  n u r  v o n  „ p r iv a t a  im p e n s a “ , „ m e u m “ , 

„ p a t r im o n iu m  m e u m “ . „ m e a  p e c u n i a “ , „ m e a e  o p e s “ a u f  d e r  

e in e n , v o n  a e r a r iu m  u n d  a e r a r iu m  m i l i t a r e ,  s o w ie  v o n  r n a n u - 

b ia e ,  u n d  c o l la t i o n e s  d e r  C o lo n ie n  u n d  M u n ic ip ie n  a u f  d e r  

a n d e r e n  S e i te . A u c h  T a c i t u s  ü b e r t r ä g t  w a h r s c h e in l i c h  „ d e n  

S p r a c h g e b r a u c h  s e in e r  Z e i t  a u f  d e n  f r ü h e m “ ( H i r s c h f e l d ,  

S . 4 ) ,  w e n n  e r  f ü r  d ie  f r ü h e r e  Z e i t  d e n  f is c u s  d e m  A e r a r  

e n t g e g e n s e t z t ,  u n d  ih n  b a ld  in  d e r  B e d e u t u n g  e ig e n e n  V e r ­

v. Bring: Ueber die rechtliche Nattir des röm. Fiskus. 4 7 7
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m ö g e n s  ( a n n . I I ,  4 S  V I ,  2 , 1 7 ) ,  b a ld  in  d e r  e in e s  V e r ­

m ö g e n s in h a b e r s  ü b e r d ie s  ( I I ,  4 7 )  g e b r a u c h t .

E r s t  in  N e r o ’ s R e g i e r u n g  f ä l l t  e in  g l e i c h z e i t i g e s ,  d e n  

f is c u s  a ls  V e r m ö g e n  fa s s e n d e s  Z e u g n i s s :  S e n e c a  d e  b e n e f .  

V I I ,  6 ,  3 :  C a e s a r  o m n ia  l ia b e t , f is c u s  e ju s  p r iv a t a  t a n t u m  a c  

s u a ; e t  u n iv e r s a  in  im p e r io  e ju s  s u n t , in  p a t r in io n io  p r o p r ia .  

H ie r  e r s c h e in t  d a s  p a t r im o n iu m  C a e s a r is , im  G e g e n s ä t z e  zu  

d e m  w a s  w o h l  a u c h  in  s e in e r  G e w a l t  i s t , a b e r  n i c h t  d e n  

C h a r a k t e r  d e s  P a t r im o n iu m s  h a t ,  a ls  f is cu s  e ju s . N o c h  is t , 

g e n a u  g e n o m m e n ,  n i c h t  g e s a g t :  „ f i s c u s “ b e d e u te t  „ p a t r i ­

m o n iu m  C a e s a r i s “ , s o n d e r n  n u r :  d a s  „ p a t r im o n iu m  C a e s a r is “ 

is t  „ s e in  f i s c u s “ ; d a ss  es e in e n  „ f i s c u s “ v o n  n o c h  a n d e r e r  

Z u g e h ö r i g k e i t  g e b e n  k ö n n e , is t  n i c h t  a u s g e s c h lo s s e n . In d e s s e n  

s c h e in t  n e b e n  d e m  f is c u s  C a e s a r is  k e in e s  A n d e r e n  V e r m ö g e n  

f is c u s  g e n a n n t  w o r d e n  z u  s e in ;  in  d e n  R e c h t s b ü c h e r n  d e r  

n a c h n e r o n is c h e u ,  a b e r  n o c h  k la s s is c h e n  Z e i t  w ir d  u n te r  d en  

re s  f is c a le s  n u r  a n  c a e s a r is c h e  G ü t e r  (1. 2  §  4  D . n e  q u id  

in  1. p u b l .  D . 4 3 ,  8  U lp .  —  re s  e n im  f is c a le s  q u a s i  p r o p r ia e  

e t  p r iv a t a e  p r in c ip i s  s u n t  — ) ,  u n te r  f is cu s  d e m n a c h  n u r  a n  

C ä s a r is c h e s  V e r m ö g e n  g e d a c h t .  B e i S e n e c a  is t  f is c u s  V e r ­

m ö g e n  d e s  C a e sa r  u n d  m it  d e ss en  p a t r im o n iu m  g l e i c h ­

b e d e u t e n d ;  v e r fü g e n  k a n n  e r  ü b e r  a l l e s , a u c h  ü b e r  d a s  

A e r a r ,  d e r  f is c u s  is t  s e in  E ig e n .  A ls o  f is c u s  u n d  p a t r i ­

m o n iu m  C a e s a r is  s te h e n  h ie r  s y n o n y m  n e b e n e in a n d e r ;  fü r  

d a s  E ig e n  d e r  f r ü h e r e n  C ä s a re n  k o m m e n  a b g e s e h e n  v o n  

je n e n  w a h r s c h e in l i c h  a n a c h r o n is t is c h e n  A u s d r u c k s w e is e n  b e i  

P l in iu s , S u e t o n iu s ,  T a c i t u s  b lo s  d ie  a u c h  s o n s t  m it  p a t r i ­

m o n iu m  a b w e c h s e ln d e n  r e s ,  re s  f a m i l i a r i s ,  p e c u n ia e  f a m i ­

l iä r e s  v o r  ( H i r s c h f e l d  S . 4  A n m . 3 ) .

I I .

D e r  h ie m it  n a c h g e w ie s e n e  S p r a c h g e b r a u c h  u n d  B e ­

d e u t u n g s w e c h s e l  r e g t  zu  e in ig e n  F r a g e n  a n ,  w e l c h e  n i c h t  

b lo s  ju r is t i s c h  u n d  r e c h t s g e s c h i c h t l i c h ,  s o n d e r n  a l lg e m e in  g e ­



s c h i c h t l i c h  v o n  E r h e b l i c h k e i t  z n  s e in  s c h e in e n . H ie h e r  g e h ö r t  

v o r  a ll e m  d ie  F r a g e ,  w ie  es z u  v e r s t e h e n  s e i , d a s s  d e n  p r in -  

c ip e s  E ig e n t h u m  a m  F is k u s  z u g e s c h r ie b e n  w ir d . S o l lt e  u n te r  

d ie s e m  E ig e n t h u m  k e in  a n d e r e s  a ls  d a s  g e m e in e  P r iv a t ­

e ig e n t h u m  z u  v e r s t e h e n  s e in  —  e in e  A n s i c h t ,  z u  w e l c h e r  

s i c h  M o m m s e n  s c h o n  in  d e r  1 . A u f l a g e  s e in e s  r ö m is c h e n  

S t a a ts r e c h te s  I I ,  2  S . 9 3 4  b e k a n n t 1)  u n d  w e l c h e  e r  in  d e r

2 .  A u f la g e  g e g e n  H i r s c h f e l d  a u s f ü h r l i c h e r  b e g r ü n d e t  h a t  

(S . 9 5 9 ,  A n m .  2 )  —  s o  s tü n d e n  w i r  v o r  e in e r  T h a t s a c h e ,  

w e l c h e ,  o h n e  C la u s e l  v e r s t a n d e n , f ü r  d a s  W e s e n  d e s  P r i n c i -  

p a t e s  b e z e i c h n e n d e r  w ä r e , a ls  d ie  V e r e i n i g u n g  d e r  M a g is t r a ­

tu r e n  in  d e r  E in e n  P e r s o n  d e s  P r in c e p s ,  o d e r  a ls  s o n s t  e in  

A b f a l l  v o m  R e c h t e  d e r  R e p u b l i k .  D i e  V e r e i n i g u n g  d e r  

M a g is t r a t u r e n  n im m t  d ie s e n  n ic h t s  a n  d e r e n  P u b l i c i t ä t  o d e r  

S t a a t l i c h k e i t ;  d ie  P r iv a t i s i r u n g  v o n  S t a a ts e in k ü n f te n  d a g e g e n  

h ä t te  —  e in  V o r b i l d  f ü r  m i t t e la l t e r l i c h e  V o r g ä n g e  —  A u s ­

f lü s se  d e r  ö f fe n t l i c h e n  G e w a l t  in  d e n  S ta n d  d e r  P r iv a t s a c h e  

h e r a b g e z o g e n ;  a lle  d ie s e  S a c h e n , w e l c h e  v o r d e m  N ie m a n d  

a n d e r e m  a ls  d e m  p o p u lu s  R o m a n u s  z u g e d a c h t  w e r d e n  k o n n t e n  

u n d  a ls o  re s  p u b l i c a e  im  a u s d r ü c k l i c h e n  G e g e n s ä tz e  z u  d e n  

r e s  p r iv a t a e  w a r e n  (1. 1 6  D .  V . 5 .  5 0 ,  1 6 )  w ie  d ie  t r ib u t a ,  

v e c t ig a l ia  p u b l i c a ,  u n d  w e n ig s t e n s  im  L a u fe  d e r  Z e i t ,  d a  s ie  

d e m  p r in c e p s  z u g e s c h r i e b e n  w u r d e n , v o m  A e r a r  in  d e n  f is cu s  

k a m e n  ( b o n a  v a c a n t ia ,  d a m n a t o r u m , c a d u c a ,  S t r a f g e ld e r ) ,  

w ü r d e n  P r iv a t s a c h e  g e w o r d e n  s e in . A n s  d e m s e lb e n  G r u n d e  

a b e r , a u s  w e l c h e m  m a n  d ie s e  S a c h e n  a ls  P r iv a t s a c h e n  b e ­

t r a c h t e t  —  d a r u m  w e i l  s ie  v o n  d e n  A l t e n  s e lb s t  m e h r f a c h

1 ) „ D ie s e s  (B e u t e - )  G e ld  i s t  a l s o  n i c h t  m in d e r  P r iv a t e ig e n t h u m  

d e s  P r in c e p s  w ie  d e r  E r t r a g  s e in e s  P r i v a t v e r m ö g e n s “ — • u n d  A n m .  3 , 

w o r n a c h  s i c h  U n t e r s c h ie d e  in n e r h a lb  d e s  d e m  p r in c e p s  z u g e s c h r i e ­

b e n e n  V e r m ö g e n s  „ n u r  a u f  d e n  E r w e r b s t i t e l  u n d  d ie  V e r w a l t u n g s ­

f o r m ,  n i c h t  a u f  d a s  V e r m ö g e n s s u b j e c t “ b e z ie h e n  s o l le n  —  w o m it  g e ­

s a g t  z u  s e in  s c h e in t ,  d a s s  Z ö l l e ,  S t e u e r n ,  S t r a f g e l d e r  e t c .  in  W a h r h e i t  

d e m  p r in c e p s  u n d  ih m  n i c h t  a n d e r s  g e h ö r e n  a ls  d ie  v o n  ih m  e r w o r ­

b e n e n  K r b s c h a fte n , G e s c h e n k e  e tc .
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a ls  r e s  C a e s a r is  b e z e i c h n e t  w e r d e n  —  m ü s s te  m a n  a u c h  d a s  

s o lu m  d e r  c ä s a r is c h e n  P r o v i n z e n  a ls  P r iv a t e ig e n t h u m  d e s  

p r in c e p s  b e t r a c h t e n :  d e n n  a u c h  d ie s e s  is t  C a e s a r is  ( G a j .  I I ,  

7 , 2 1 ) .  I c h  d a r f  n i c h t  s o  w e i t  g e h e n ,  z u  b e h a u p t e n , d a ss  

m i t  d e r  P r iv a t i s i r u n g  d ie s e r  re s  d a s  I m p e r iu m , k r a f t  d e ss e n  

d a s  s o lu m  p r o v in c ia l e  u n t e r t h ä n ig ,  T r i b u t u n i - u n d  V e c t i g a l  

a u f e r l e g t  is t , s e lb s t  p r iv a t is i r t  w o r d e n  w ä r e ;  a l l e in  z w is c h e n  

e in e m  im p e r iu m , d a s  a n  s i c h  p u b l i c i  ju r i s ,  a u s s e r  s ic h  o d e r  

s e in e n  F o l g e n  re s  p r iv a t a  w ä r e  o d e r  in  d as  P a t r im o n iu m  

d e s  p r in c e p s  a r b e i t e t e  —  u n d  e in e m  im p e r iu m  d a s  a u c h  a n  

s ic h  w ie  d e r  S a c h e  s o  a u c h  d e m  N a m e n  n a c h  re s  p r iv a t a  

w ä r e , w ü r d e  d e r  U n t e r s c h ie d  d o c h  w o h l  v o n  m e h r  d ia le k ­

t i s c h e r  a ls  r e e l l e r  N a t u r  s e in .

W a r  d e r  U m s c h la g  v o n  d e r  R e p u b l i k  in  d e n  P r in c ip a t  

n u n  in  d e r  T h a t  e in  s o  s t a r k e r , d a s s  n i c h t  e t w a  b lo s  d ie  

R e p u b l i k  z u r  M o n a r c h ie ,  s o n d e r n  d ie  ö f f e n t l i c h e  G e w a l t  w o  

n i c h t  s e lb s t  s o  d o c h  in  ih r e n  A u s g e b u r t e n  z u r  P r iv a t s a c h e  

w u r d e  ?

D e u t l i c h e r  a ls  in  d e r  e r s te n  t r i t t  u n s  n u n  in  d e r  z w e ite n  

A u f la g e  d e s  M o m m s e n ’ s c h e n  S ta a ts r e c h te s  I I ,  2  S . 9 5 9  

A n m .  2  e in e  A u f fa s s u n g  d e r  r e s  C a e s a r is  e n t g e g e n ,  w e l c h e ,  

w e n n  s ie  b e g r ü n d e t  is t , e in e r s e it s  d e n  A u s s p r ü c h e n  d e r  A l t e n  

ih r  R e c h t  lä s s t , a n d e r s e it s  u n s e r  p o l i t i s c h e s  B e d e n k e n  b e ­

s c h w i c h t i g t .  Z w a r  s e ie n  j e n e  S a c h e n  w i r k l i c h e s  P r iv a t e i g e n ­

th u m  d e s  P r in c e p s ;  a l l e in  e r  e m p f ä n g t  s ie  n u r  m i t  d e r  A u f la g e  

d e r  V e r w e n d u n g  f ü r  ö f f e n t l i c h e  Z w e c k e .  E s  is t  d ie  F id u c ia , 

a n  d ie  w i r  h i e d u r c h  e r in n e r t  w e r d e n ;  d e r  P r in c e p s  is t  d e r  

V e r t r a u e n s m a n n ,  v o n  d e m  m a n  R e s t i t u t io n  a n  d ie  r e s  p u b l i c a  

e r w a r t e t .  E in  V o r b i l d  h ie f ü r  a n s  d e n  Z e i t e n  d e r  R e p u b l i k  

s ie h t  M o m m s e n  in  d e n  ß e u t e g e ld e r n  d e s  F e ld h e r r n  u n d  

d e n  S p ie lg e ld e r n  d e r  A e d i le n .  G l e i c h  d ie s e n  i s t  d e r  P r in c e p s  

z u r  g e m e in n ü t z ig e n  V e r w e n d u n g  d e r  ih m  v o n  d e r  G e m e in d e  

ü b e r la s s e n e n  G e ld e r  v e r p f l i c h t e t ;  a l l e in  R e c h n u n g s l e g u n g  a n  d ie  

G e m e in d e  f in d e t  h ie r  w ie  d o r t  n i c h t  s ta t t . G e g e n  d e n  P r in c e p s
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b e s t e h t  a u c h  n i c h t  d ie  V e r a n t w o r t l i c h k e i t ,  u m  d e r e n t w i l l e n  

d e r  a lt e  M a g is t r a t  n a c h  E n d i g u n g  d e r  M a g is t r a t u r  v e r f o l g t  

w e r d e n  k o n n t e  ( M o m m s e n ,  R . S ta a ts r e c h t  I ,  1 S . 6 7 5  f g g .  

I  2  S . 9 5 9  A n m .  2 . Z .  1 5  u . f g g .  u n d  d ie s e lb e  A n m . a . E . ) .  

K a n n  e tw a s  n o c h  z u r  E m p f e h l u n g  d ie s e r  Id e e  d e r  m o d if ic ir t e n  

A u f la s s u n g  v o n  S ta a ts e in k ü n f te n  in  d a s  P r iv a t e ig e n t h u m  d es  

P r in c e p s  d ie n e n , s o  is t  es  d e r  G e d a n k e  d e r  ju s t i t ia  d is t r ib u t iv a , 

w e l c h e n  M o m m s e n  z u m  A u s d r u c k  b r in g t ,  in d e m  e r  in  d a s  

e in z e ln e  a u s fü h r t , w ie  e in e r s e it s  d ie  S ta a ts e in n a h m e n  d e m  P r in ­

c e p s  ü b e r w ie s e n , a n d e r s e it s  a b e r  a u c h  d ie  S ta a ts a u s g a b e n  v o n  

ih m  ü b e r n o m m e n  w o r d e n  s in d  (S . 9 6 1  f g g . ) .

W i e  im m e r  es  s ic h  m i t  d ie s e r  A u s k u n f t  g e g e n ü b e r  d e r  

W i r k l i c h k e i t  v e r h ä l t :  e in  n i c h t  b lo s  f ü r  d a s  r ö m is c h e , s o n d e r n  

f ü r  d a s  S t a a t s r e c h t  ü b e r h a u p t  f r u c h t b a r e r ,  d ie  F id u c ia  u n d  

d a s  F id e ic o m m is s  in  d a s  ö l f e n t l i c h e  R e c h t  ü b e r s e tz e n d e r  G e ­

d a n k e  b l e i b t  es , d a ss  d e r  M a c h t h a b e r  ö f f e n t l i c h e  E in k ü n f t e  

m i t  A u f la g e n  ö f f e n t l i c h e r  A r t  z u  e ig e n  b e k o m m e n  k a n n ;  s o  

e in fa c h  u n d  d u r c h g r e i f e n d  w ä r e , w e n n  es  ü b e r h a u p t  e in e  g ib t ,  

k e in e  a n d e r e  L ö s u n g  d ie s e r  F i s k u s f r a g e .  In d e s s e n  B e d e n k e n  

g e g e n  d ie s e lb e  la s s e n  s ic h  g l e i c h w o h l  n i c h t  u n t e r d r ü c k e n . 

D a s  s t ä r k s t e  A r g u m e n t  z u  G u n s t e n  d e r s e lb e n  l ä g e  d a r in , d a ss , 

w a s  v o n  d e m  F is k u s  d e r  C a e s a r e n , s c h o n  v o n  g e w is s e n  G e ld e r n  

d e r  R e p u b l i k  g e g o l t e n  h ä t te . A l l e in  v o n  d e n  M a n u b ie n  d ü r f t e  

s ic h  s c h w e r l i c h  m e h r  e r w e is e n  l a s s e n , a ls  d a ss  s ie  k e in e r  

R e c h n u n g s l e g u n g  u n t e r la g e n .  A u s  d e r  „ p e c u n ia  p u b l i c a “ , 

w ie  C a lp u r n iu s  P is o  d ie  B e u t e  n e n n t  ( V a l .  M a x .  I ib . I V ,  

c a p . 3  n r o .  1 0 ) ,  i s t  f r e i l i c h  n i c h t  M ü n z e  z u  s c h l a g e n ;  a lle in  

a u f g e w o g e n  w e r d e n  d u r c h  e in e  S t e l le , w e l c h e  d ie  B e u te  a ls  

p e c u n ia  p r iv a t a  b e z e i c h n e t ,  s o l l t e  s ie  d e n n o c h . W a s  d ie  S p ie l ­

g e ld e r  a n la n g t ,  s o  s e h e n  s ie  s i c h  v e r s c h ie d e n  a n , j e  n a c h d e m , 

w a s  d e r  S ta a t  z u  d e n  S p ie le n  g a b 1) ,  d e n  G r u n d s t o c k ,  o d e r  

a b e r  n u r  e in e n  Z u s c h u s s  z u  d e m  A u f w a n d  b ild e t e , d e n  d ie  

M a g is t r a t e  a u s  ih r e m  E ig e n e n  d a r a u f  m a c h t e n .  B lo s s e  Z u ­

1 )  M a r q u a r d t ,  r ö m . S t a a t s v e r w .  B d . I I I .  S . 4 8 8  f g g .
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s c h lis s e  m o c h t e n  d ie s e  „ in  ih r e  P r iv a t k a s s e  z u  w e r f e n “ u n d  

in  i h r  E ig e n  z u  v e r w a n d e ln  b e r e c h t i g t  s e i n 1) ;  im  e n t g e g e n ­

g e s e tz te n  F a l l e  e r w a r t e t  m a n  e h e r  d a s  U m g e k e h r t e .  D a s  

V e r h ä lt n i s s  d e s  P r in c e p s  z u r  r e s  p u b l i c a  m a g  m a n  m i t  d e m  

d e s  A e d i l e n  z u  d e n  S p ie le n  v e r g l e i c h e n ;  a l l e in  e h e r  e r w a r t e t  

m a n  vorn  „ e r s te n  B ü r g e r “ , d a ss  e r  w ie  s o f o r t  A u g u s t u s  „ fa s t  

a lle s , w a s  e r  a u s  d e n  T e s t a m e n t e n  s e in e r  F r e u n d e ,  d u r c h  d ie  

z w e i  v ä t e r l i c h e n  P a t r im o n ie n  u n d  d ie  ü b r ig e n  E r b s c h a f t e n  —  

d u r c h w e g  a u s  P r iv a t t i t e ln  —  e r w o r b e n ,  in  r e m  p u b l i c a m  a u f ­

b r a u c h t “ (S u e t o n .  O c t a v .  c .  1 0 1 ) ,  u n d  w ie  T h e o d o s i u s  1. 5 

C . p r i v i l .  d o m . A u g .  1 1 ,  5 5  a u s  s e in e r  K a s s e  in  d ie  ö f f e n t ­

l i c h e  z u s c h ie s s t ,  a ls  d a ss  e r  „ d ie  G o ld b e r g w e r k e  e in e s  V e r -  

u r t h e i l t e n ,  o b w o h l  s ie  d e r  r e s  p u b l i c a  v e r fa l l e n  w a r e n  ( q u a m -  

q u a m  p u b l i c a r e n t u r )  f ü r  s ic h  b e i  S e i te  s c h a f f t  ( s ib i  r e p o s u i t ) “ , 

w ie  T ib e r iu s  g e t h a n  h a b e n  s o l l  (T a e i t .  A n n .  V I ,  1 9 ) .

D a s  s o  e b e n  e r h o b e n e  B e d e n k e n  g e h t  b lo s  g e g e n  d ie  

h i s t o r i s c h - d o g m a t is c h e  B e g r ü n d u n g  d e s  b e h a u p t e te n  P r iv a t ­

e ig e n t h u m s  a m  F i s k u s ; f o lg e n d e s  g e h t  g e g e n  d ie s e s  s e lb s t . 

E s  e n t s p r in g t  a u s  d e m  E r b r e c h t .  W e n n  a l le s , w a s  v o n  d en  

A l t e n  d e m  C ä s a r  z u g e s c h r i e b e n  w ir d ,  d e ss en  P r iv a t e ig e n t h u m  

is t , s o  m u ss  a u c h  A l l e s  d a s  v e r e r b e n 2) .  D e r  U m s t a n d , d a ss  

d a s  E ig e n t h u m  n u r  f id u c ia r is c h  b e im  P r in c e p s  w ä r e , s c h lö s s e  

d ie  V e r e r b u n g  d e s s e lb e n  h ie r  s o  w e n ig  a ls  b e i  s o n s t ig e r  

F id u c ia  a u s . F o l g e r e c h t  h ä t te  d a s  O b e r e ig e n t h u m  a n  d e n  

p r a e d ia  d e r  c ä s a r is c h e n  P r o v in z e n ,  h ä t te n  d ie  B e s t ä n d e  d e r  

f i s c a li s c h e n  K a s s e n  u n d  d ie  f i s c a li s c h e n  D o m ä n e n  s o w o h l  a b  

in t e s t a t o  a ls  e x  te s ta m e n to  v e r e r b e n  m ü s se n  u n d  a u f  A l l e  

g e la n g e n  k ö n n e n ,  d ie  te s ta m e n t i  f a c t i o  h a t te n  —  a u f  F r a u e n  

w ie  M ä n n e r , a u f  l ib e r t i  c iv e s  R o m a n i  s o  g u t  w ie  a u f  F r e i ­

1 ) U n g e f ä h r  s o  w ie  Z u s c h ü s s e  d e s  S t a a t e s  zu  d e n  e ig e n e n  R e n t e n  

v o n  U n iv e r s it ä t e n  m i t  d ie s e n  v e r m e n g t  z u  U n iv e r s i t ä t s g e ld  w e r d e n .

2) M o m m s e n ,  a . a . 0 .  S . 9 5 8  „ —  is t  P r i v a t e i g e n t u m  d e s  P r in ­

c e p s  u n d  w i r d  g l e i c h  u n d  m i t  d e m  n i c h t  a u s  ö f f e n t l i c h e n  M i t t e ln  h e r ­

s t a m m e n d e n  k a i s e r l i c h e n  P r i v a t g u t  b e s e s s e n  u n d  v e r e r b t . “
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g e b o r e n e .  D a s  is t  e in e , s e lb s t  b e im  G e d a n k e n  a n  e in e  n a c h ­

f o l g e n d e  R e s t it u t io n , s c h w e r  e r t r ä g l i c h e  K o n s e q u e n z ,  u n d  f ü h r t  

u n s  a u f  d ie  F r a g e 'z u r ü c k ,  o b  d e r  f is c u s  in  d e r  T h a t  v e r e r b l i c h  

g e w e s e n  s e i . E s  s c h e in e n  a b e r  d ie  d a fü r  a n g e fü h r t e n  k a is e r l ic h e n  

T e s t a m e n t e  ( v o n  I n t e s t a t e r b fo l g e  is t  n ir g e n d s  d ie  R e d e )  k e in e n  

s ic h e r e n  A n h a l t  zu  g e b e n .  A b g e s e h e n  v o n  d e m  d e s  A u g u s t u s  

e n t h ä l t  b is  a u f  P iu s  k e in  a n d e r e s  A u s k u n f t  ü b e r  d e n  R e c h t s t i t e l  

d e s  v e r g a b t e n  V e r m ö g e n s .  I m  T e s ta m e n te  d e s  A u g u s t u s  ( S u e t .  

O c t a v . c .  1 0 1 .  N e r o  c .  5 . T a c i t u s ,  a n n . I .  8 . M o n u m . A n c y r . )  

e r s c h e in t  d e r je n ig e  T h e i l  d e s  V e r m ö g e n s ,  ü b e r  d e n  e r  z u  G u n s t e n  

d e r  E r b e n  v e r fü g t ,  a u s d r ü c k l i c h  u n d  in  u n v e r k e n n b a r e m  G e g e n ­

s ä tz e  zu  ö f f e n t l i c h e m  V e r m ö g e n  a ls  g e m e in e s  P r iv a t v e r m ö g e n  

(r e s  f a m i l i a r i s ) ; e r  e n t s c h u ld ig t  d e ss en  m e d io c r i ta s  d a m it ,  d a ss  

e r  d e n  g r ö s s t e n  T h e i l  d e s s e lb e n  in  r e m  p u b l i c a m  v e r w e n d e t  

h a b e  —  e in e  E n t s c h u ld ig u n g ,  d ie  k e in e n  S in n  h ä t te , w e n n  

re s  f a m i l ia r is  e in  a u s  ö f fe n t l i c h e n  T i t e l n  e r w o r b e n e s  V e r ­

m ö g e n w ä r e ;  a u c h  s in d  es  n u r  P r iv a t t i t e l  ( 2  P a t r im o n ia ,  T e s t a ­

m e n te  d e r  F r e u n d e ,  a n d e r e  E r b s c h a f t e n ) ,  d e r e n  e r  a ls  d e r  

E r w e r b s q u e l l e n  f ü r  s e in e  re s  f a m i l ia r is  g e d e n k t .  O b  n ic h t  

w e n ig s t e n s  d e r je n ig e  T h e i l  d e s  V e r m ö g e n s ,  ü b e r  d e n  e r  in  

G e s ta lt  v o n  V e r m ä c h t n is s e n  a n  d e n  p o p u lu s  R o m a n u s , d ie  

t r ib u s ,  d ie  P r a e t o r ia n e r , s tä d t i s c h e  C o h o r t e n  u n d  L e g io n ä r e  

v e r f ü g t e ,  d e n  e r  z u  d ie s e m  B e h u f e  lä n g s t  g e b o r g e n  u n d  

b e r e i t  g e h a lt e n , d e n n  a u c h  s o f o r t  a u s g e z a h lt  h a b e n  w o l l t e , 

a u s  ö f fe n t l i c h e n  T i t e l n 1)  e r ü b r i g t  g e w e s e n , f r a g t  m a n  b i l l i g  

u n d  w i r d  m a n  e h e r  b e ja h e n  a ls  v e r n e in e n  m ü s se n . D e n n  

w a s  ih m  a u s  P r iv a t t i t e ln  g e h ö r t e ,  w a r  n a c h  d e m  B e r i c h t e  

d es  S u e to n iu s  n o c h  v o r  d e r  T e s t a m e n t s e r r ic h t u n g  g r ö s s t e n -  

th e i ls  in  r e m  p u b l ic a m  v e r w e n d e t  w o r d e n ;  d ie  b e h u fs  d e r  

V e r m ä c h t n is s e  a n  d e n  p o p u lu s  R o m a n u s  e tc . , e in g e k ö r b t e n  

u n d  d e p o n ir t e n  S u m m e n “ m ü s s e n  d e m n a c h  a n d e r e n  U r s p r u n g e s  

u n d  k ö n n e n  k a u m  e tw a s  a n d e r e s  a ls  f i s c a li s c h e  U e b e r s c h ü s s e

v. Brinz: Ueber die rechtliche Natur des röm. Fiskus. 4 8 3

1) H i r s c h f e l d ,  S . 9 A n m . 2  „ a u s  d e n  U e b e r s c h ü s s e n  d e r  E in ­

n a h m e n  a u s  d e n  k a i s e r l i c h e n  P r o v in z e n  u n d  A e g y p t e n . “



g e w e s e n  s e in . A l l e in  s c h w e r l i c h  lä s s t  s ic h  a u s  d ie s e n  V e r ­

m ä c h t n is s e n , w e n n  s ie  w i r k l i c h  a u s  f is k a l is c h e n  U e b e r s c h ü s s e n  

h e r r ü h r t e n ,  e in  S c h lu s s  a u f  d ie  V e r e r b l i c h k e i t  d e s  n a c h m a l ig e n  

g e s a m m t e n  F is k u s  z ie h e n . W ü r d e  d e r  K a is e r  ü b e r  d ie s e lb e n  

G e ld e r  z u  d e n s e lb e n  Z w e c k e n  ( B ü r g e r s c h a f t  u n d  H e e r )  n o c h  

in t e r  v iv o s  v e r f ü g t  h a b e n , s o  w ä r e  d a r in  m . E .  e in e  V e r ­

w e n d u n g  ö f f e n t l i c h e r  G e ld e r  z u  ö f fe n t l i c h e n  Z w e c k e n  e r b l i c k t  

w o r d e n ; w a s  e r  a b e r  in t e r  v iv o s  d u r f t e ,  k a n n  e r  o h n e  A n -  

m a s s u n g  a u c h  n o c h  m o r t is  c a u s a  g e t h a n  h a b e n .  N i c h t  u n ­

d e u t l i c h  u n t e r s c h e id e t  S u e to n iu s  z w is c h e n  d ie s e n  V e r m ä c h t ­

n is s e n  ö f f e n t l i c h e r  A r t ,  u n d  r e l i q u a  l e g a t a  n e b s t  d e m  w a s  

a u f  d ie  E r b e n  k o m m e ;  n u r  in  B e t r e f f  d e r  e r s te r e n  lä s s t  e r  

d e r  V e r m u t h u n g  B a u m , d a s s  s ie  a u s  ö f f e n t l i c h e n  E in k ü n f t e n  

g e s c h ö p f t  s e ie n ;  a lle s  a n d e r e  f ü h r t  e r  a u f  P r i v a t g u t  z u r ü c k .  —  

D e r  T e s t a m e n t e  d e s  T i b e r i u s  ( D i o  C a ss . l ib .  5 9  c . 1 S u e t . 

T i b .  c .  5 6 .  G a ju s  c .  1 4  C la u d ,  c .  6 ) ,  G a j u s  ( S u e t . G a ju s  

c . 2 4 ) ,  C l a u d i u s  ( T a c i t u s ,  a n n . 1 2 , 6 9  D i o  C a ss . N e r o  

l ib .  6 1  c .  1 . )  g e s c h i e h t  o h n e  e in  W o r t  ü b e r  d e n  U m fa n g  

u n d  d ie  H e r k u n f t  d e s  N a c h la s s e s  E r w ä h n u n g .  A l l e r d in g s  

l i e g t  es  n a h e , d a ss  d ie  E r b e in s e t z u n g e n  in  d e n s e lb e n  ü b e r  

d a s  P r iv a t g u t  h in a u s  a u f  a lle s  e r s t r e c k t  s e in  w o l l t e n ,  w o r ü b e r  

d e r  T e s t a t o r ,  w e n n  n o c h  a m  L e b e n ,  d ie  D is p o s i t i o n  g e h a b t  

h a b e n  w ü r d e ;  d e n n  d ie s e  E r b e in s e t z u n g e n  s o l l t e n  z u g le i c h  

D e n o m i n a t i o n e n  o d e r  E m p f e h l u n g e n  z u r  N a c h f o l g e  im  P r i n -  

c i p a t e  s e i n J) .  A l l e i n  s o  w e n i g  d e r a r t ig e  E r b e in s e t z u n g e n  

s c h o n  a n  u n d  f ü r  s ic h  d ie  N a c h f o l g e  in  d e n  P r in c ip a t  b e ­

g r ü n d e t e n  2) ,  s o  w e n i g  k ö n n e n  s ie  ü b e r  d a s  P r iv a t g u t  h in a u s

1 )  S u e t o n :  G a ju s .  c . 2 4 — . H e r e d e m  q u o q u e  b o n o r u m  a t q u e  

i m p e r i i  (D r u s i l la m  G a ju s )  a e g e r  in s t i t u i t .  C la u d iu s  c . 6 . —  m o r ie n s  

( T ib e r iu s )  in  t e r t i i s  h e r e d ib u s  e u m  (C la u d iu m )  . . .  e x  p a rfce  t e r t i a  n u n -  

c u p a t u m  c o m m e n d a v i t  in s u p e r  e x e r c i t i b u s ,  S e n a tu i,  p o p u lo q u e  R o ­

m a n o  — . G a ju s  f i c h t  d a s  T e s t a m e n t  d e s  T ib e r iu s  a n , in s o f e r n e  d a r in  

n o c h  e in e m  a n d e r e n  N e f f e n  ( T i b e r i o  e x  D r u s o )  d a s  im p e r iu m  h in t e r -  

la s s e n  w a r :  D io  C a ss . l ib .  5 9  c . 1.

2 )  M o m m s e n  I I ,  2  S . 1 0 7 9  f g g .
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s c h o n  a n  u n d  f ü r  s ic h  r e c h t s w ir k s a m  g e w e s e n  s e i n 1) ;  w e n n  

s ie  es  w u r d e n , g e s c h a h  es  v e r m it t e ls t  d e s  P r in c ip a t s , n i c h t  

d u r c h  V e r e r b u n g ;  d e r  P r in c ip a t  s e lb s t  w a r  n i c h t  e r e r b t , 

s o n d e r n  o r i g in ä r ,  v o n  S e n a t  u n d  V o lk ,  e r w o r b e n .  —  U n t e r  

P iu s  t r i t t  d a s  P r iv a t v e r m ö g e n  d e s  P r in c e p s  w ie d e r  in  o f fe n e n  

G e g e n s a t z  z u m  S t a a t s g u t 2) ; w o r ü b e r  e r  t e s t i r t  h a t , is t  n ic h t  

g e s a g t ;  d a ss  a b e r  s e in e  T o c h t e r  n u r  p a t r o m o n iu m  p r iv a t u m  

b e k a m , u n d  s e lb s t  v o n  d ie s e m  d ie  R e n t e  a n  d ie  r e s  p u b l i c a  

ü b e r w ie s e n  w u r d e , z u m  T h e i l  w i e d e r h o l t  b e r i c h t e t 3) .  — ■

D ü r fe n  w i r  u n s  d a r a n  h a l t e n , d a ss  d a s  k a is e r l i c h e  V e r ­

m ö g e n ,  s o  w e i t  e s  a u f  ö f f e n t l i c h e n  T i t e l n  b e r u h t ,  

„ m a t e r ie l l  v o n  d e m  B e s i tz e  d e s  R e g im e n t s  u n z e r t r e n n l i c h “ 

is t  ( A n m .  1 ) , s o  lä s s t  s i c h  n a c h  o b ig e m  v i e l l e i c h t  b e i f ü g e n ,  

d a ss  es  im  S in n e  d e r  h e r e d it a s  n i c h t  v e r e r b l i c h ,  d a r u m  a u c h  

„ f o r m e l l “ n i c h t  P r i v a t g u t  im  S in n e  d e s  g e m e in e n  E i g e n ­

th u m s  is t . U n t e r  d e m  G r ü n d e r  d e s  P r in c ip a t e s  u n d  u n te r  

A n t o n in u s  P iu s  h e b t  s ic h  le tz te r e s  v o n  d e r  ü b r ig e n  re s  C a e s a r is  

d e u t l i c h  a b ; d ie  S p ä t e r e n  g e b e n  d ie s e m  G e g e n s ä tz e  e in e n  

a l l g e m e in e n  A u s d r u c k 4) ;  s o l l  d a s  R e c h t s v e r h ä lt n is s  in  d e r  

Z w i s c h e n z e i t  e in  a n d e r e s  g e w e s e n  s e i n ?  G e r a d e  w e i l  in  d e r

1) M o m m s e n  s e lb s t  s p r i c h t  S . 1 0 8 0  v o n  e in e m  „ m a t e r ie l l  v o n  

d e m  B e s it z e  d e s  R e g im e n t s  u n z e r t r e n n li c h e n  V e r m ö g e n “ d e s  K a is e r s ,  

u n d  b e m e r k t ,  d a s s  w e n n  d ie  T h r o n f o l g e  a u f  O p p o s i t io n  s t ie s s ,  d e m  

e in g e s e t z t e n  E r b e n  w e d e r  d a s  P r i n c i p a t  n o c h  d a s  V e r m ö g e n  d e s  P r in -  

c e p s  g e w ä h r t  w a r d .

•2) V i t a  (O a p i t o l in u s  c . 7 ) :  —  in  s u is  p r o p r i i s  fu n d is  v i x i t  —  n a c h ­

d e m  e r  d ie  „ s p e c ie s  im p e r a t o r i s  s u p e r f lu a s “ u n d  d ie  D o m ä n e n  (p r a e d ia ) ,  

w o r a u f  s o n s t  d ie  K a is e r  r e s id i r t e n ,  v e r k a u f t  h a t t e .

3 )  I b id .  c .  7 . c .  12.

4 )  H e lv iu s  P e r t in a x  s e t z t e  d e n  ßaaihy.öis y.ri]iiaaiv ( f is c a li s c h e n  

B e s i t z u n g e n )  d ie  i'dta t o v  ßaoO.evortos e n t g e g e n ,  n e n n t  j e n e  y.oiva aai 

dijfiooia rijs Pcofiiauov äg/.ijs u n d  w i l l  d i e s e  n i c h t  m i t  s e in e m  N a m e n  

b e z e i c h n e t  w is s e n  ( D io  C a ss . e p . 7 3 , 7 , 3  H e r o d ia n .  2 , 4 , 1 3 ) . D a s  

R e s c r i p t  C a r a c a l la ’ s in  1. 1 C . d e  p o e n .  J u d .  7 , 4 9  g e t r a u e  i c h  m ic h  

n i c h t  h i e r  zu  r e c h n e n ,  d a  d ie  c a u s a  p r i v a t a  e in e  d e r  „ P r i v a t e n “  s e in  

k ö n n t e .
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Z w is c h e n z e i t  e tw a s  a n d e r e s  g e g o l t e n  h a t ,  k a n n  m a n  s a g e n , 

r e d e n  m it  s o  s ta r k e m  A c c e n t  d ie  S p ä t e r e n  v o m  G e g e n t h e i l  ‘ ) .  

A l l e in  a u c h  d a s  lä s s t  s ic h  d e n k e n ,  d a ss  d ie  S p ä t e r e n  n i c h t  

d a s  b is h e r i g e  R e c h t s v e r h ä lt n is s , s o n d e r n  n u r  b i s h e r ig e n  M is s ­

b r a u c h  a b b e s t e l l t  h a b e n  w o l l t e n  —  d a ss  a m  A n f a n g ,  in m it t e n  

u n d  a m  E n d e  d e s  P r in c ip a t e s  d a s  R e c h t  d a s s e lb e ,  s e in e  U e b u n g  

a b e r , j e  n a c h  d e r  P f l i c h t t r e u e  d e s  R e g e n t e n ,  b a ld  m e h r , b a ld  

m in d e r  v o l lk o m m e n  o d e r  m a n g e lh a f t  w a r .  S o  g e s c h i e h t  d e n n  

a u c h  a u s  d e r  m it t le r e n  Z e i t  v o n  e in e m  P r o k u r a t o r  d e s  k a is e r ­

l i c h e n  P a t r im o n iu m s  in s c h r i f t l i c h e  M e l d u n g 2) .

A l l e s  B is h e r ig e  is t  n u r  W i d e r s p r u c h ,  k e in e  L ö s u n g .  W i e  

k o m m t  es , d a ss  d ie  A l t e n  g l e i c h w o h l  v o n  e in e m  E ig e n t h u m  

d e s  P r in c e p s  a m  f is cu s , a n  d e n  re s  f is c a le s  r e d e n ?  u n d  m e h r  

n o c h ,  w ie  k o n n t e n  s ie  a n d e r s  r e d e n ?  „ E s  g i b t  in  d e r  T h a t  

n u r  z w e i  l o g i s c h  m ö g l i c h e  A u f f a s s u n g e n : e n t w e d e r  is t  d a s  

R e c h t s s u b je c t  (d e s  F is k u s )  d e r  S ta a t  o d e r  es  is t  d ie  P e r s o n  

d es  P r in c e p s . J e n e  A u f fa s s u n g  a b e r  f ü h r t  z u r  v e r m ö g e n s ­

r e c h t l i c h e n  I d e n t i f i c a t io n  v o n  A e r a r iu m  u n d  F is k u s "  u n d  s te h t  

m i t  d e r  U e b e r l i e f e r u n g  im  g r e l l s t e n  W i d e r s p r u c h ;  s o m it  b le ib t  

n u r  d ie  z w e i t e  A n n a h m e , d ie  j a  a u c h  lä n g s t  d ie  g e m e i n ­

g ü l t i g e  is t , d a s s  v e r m ö g e n s r e c h t l i c h  d a s  A e r a r iu m  d e n  p o p u lu s , 

d e r  F is k u s  d e n  K a is e r  r e p r ä s e n t ir t “ 3) .

B l e i b t  in n e r h a lb  d ie s e s  D i le m m a  n o c h  R a u m  f ü r  i r g e n d  

e in e  B e w e g u n g ,  s o  is t  z u  e r in n e r n , d a ss  d e r  p o p u lu s  R o m a n u s , 

d e m  d a s  A e r a r  g e h ö r t ,  v o n  d e r  g e w ö h n l i c h e n  P e r s o n  d o c h  

e in ig e r m a s s e n  v e r s c h ie d e n  is t . E b e n m ä s s ig  is t  v i e l l e i c h t  a u c h  

d e r  P r in c e p s  in  s e in e r  E ig e n s c h a f t  a ls  F is k u s  „ I n h a b e r  n i c h t  

g a n z  d ie  g e w ö h n l i c h e  o d e r  d ie  g e m e in e  P r iv a t p e r s o n 4) .  E s

1) M o m m s e n ,  S . 9 5 8  A n m . 3 .

2 )  S a m .  H e r r l i c h ,  d e  a e r a r io  e t  f is c o  R o m . q u a e s t . ,  d is s . in -  

a u g .  B e r o l .  1 8 7 2  p .  3 0  n o t .  8 9  —  p r o c .  p a t r im o n i i  D o m i t i a n i .

3 )  M o m m s e n ,  S . 9 5 9  A n m . 4.

4 )  A r g u m . F r o n t in u s  d e  c o n t r o v .  a g r .  e d . L a c h  m .  p .  5 3  —  li t e s  

n o n  t a n t u m  c u m  p r iv a t i s  h o m in ib u s  b a b e n t ,  s e d  e t  p l e r n m q u e  c u m  

C a e s a r e , q u i in  p r o v i n c i a  n o n  e x ig u u m  p o s s id e t .
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is t  w a h r :  w e n n  m a n  d e n  F is k u s  a u c h  in  A n s e h u n g  d e r  E i n ­

k ü n f t e  u n d  B e s i t z u n g e n , d ie  a u s  ö f f e n t l i c h e n  T i t e l n  h e r r ü h r te n , 

e in e r  P e r s o n  z u s p r e c h e n  w o l l t e ,  k o n n t e  m a n  ih n  N ie m a n d  

a u s s e r  d e m  P r in c e p s  g e b e n ;  a b e r  d e n k b a r  i s t ,  d a ss  m a n  ih n  

d e m  P r in c e p s  a u c h  n u r  a ls  s o l c h e m , a ls  d e m  a l l e in ig e n ,  o d e r  

a n d e r e n , I n h a b e r  d e r  S t a a t s g e w a l t  g e g e b e n ,  d a ss  m a n  ih n  

f o r m e l l  w ie  m a t e r ie l l  v o m  B e s i tz e  d e r  R e g e n t s c h a f t  u n z e r ­

t r e n n l i c h  h a b e n  w o l l t e .  N o c h  w a r  d e r  a lt e  S ta a t , d e r  im  

p o p u lu s . R o m a n u s  s e in e n  A u s d r u c k  f a n d ,  v o n  d e r  n e u e n  

R e g e n t s c h a f t  n i c h t  a u f g e s o g e n ,  o d e r  d ie s e  s e lb s t  z u m  n e u e n  

S ta a t e  a n  S t e l le  d e s  a lt e n  g e w o r d e n ;  n o c h  w a r  d e r  B e g r i f f  

d e r  P u b l i c i t ä t  a n  d e n  d e s  p o p u lu s  R o m a n u s  g e b u n d e n x) : 

s o l l t e  g l e i c h w o h l  e in  z w a r  a u c h  d e m  R e i c h e  d ie n s tb a r e s , a b e r  

v o m  p o p u lu s  R o m a n u s  u n d  s e in e m  A e r a r  g e s c h ie d e n e s  V e r ­

m ö g e n  b e s te h e n , s o  k o n n t e  es n o c h  n i c h t  S t a a t s v e r m ö g e n  o h n e  

w e it e r e s , n o c h  n i c h t  p e c u n ia  p u b l i c a ,  es  m u s s te  re s  p r iv a t a  

s e in , t r o t z d e m  es  d ie  B e s t im m u n g  d e r  p e c u n ia  p u b l i c a  h a t te , 

u n d  k o n n t e  n u r  d e s  M a n n e s  s e in , w e l c h e r  d ie  M a c h t , k r a f t  

d e r e n  es e in e n  v o m  A e r a r  g e t r e n n t e n  F is k u s  g a b ,  s e lb s t  in  

H ä n d e n  h a t t e ;  d ie s e s  M a n n e s  m e in e n  w i r  n u r  i n d e m  u n d  

s o f e r n  e r  d ie s e  M a c h t  in  H ä n d e n  h a t te . S o  a ls o  m u s s t e  

d e r  F is k u s , —  w ie ,  in  P a r a l l e l le  u n d  im  G e g e n s ä t z e  z u m  A e r a r  

z u g le i c h ,  d ie s e s  V e r m ö g e n  g e n a n n t  w u r d e  -—  n i c h t  b lo s  in s o ­

w e it  a ls  e r  d a s  g e m e in e  P r i v a t g u t  d es  P r in c e p s  e n t h ie l t ,  s o n ­

d e r n  in  s e in e r  G e s a m m t h e it  r e s  p r iv a t a  u n d  p r in c ip i s  s e i n ; d as  

m u s s te  e r  im  G e g e n s ä t z e  z u  d e m  b is h e r ig e n  S t a a t s v e r m ö g e n , 

a b e r ,  m ö c h t e  m a n  m e in e n ,  n i c h t  in  d u r c h g ä n g i g e r  G l e i c h ­

h e i t  m i t  d e m  g e m e i n b ü r g e r l i c h e n  P r iv a t v e r m ö g e n .  T r o t z d e m

1) L .  1 6  D . Y .  5 . 5 0 , 16 . G a j.  —  p u b l i c a  (p u b l i c i )  a p p e l la t i o  

in  c o m p lu r ib u s  c a u s ia  a d  p o p u lu m  R .  r e s p i c i t ;  c iv i t a t e s  e n im  p r iv a -  

to r u m  l o c o  h a b e n tu r .  D ie  l o c a  f i s c a l ia  d e n  l o c a  p u b l i c a  e n t g e g e n ­

g e s e t z t  in  1. 3  §  1 0  D . j .  f.  4 9 , 1 4  C a ll is t r a t u s .  E r a t  u n t e r  A le x a n d e r  

S e v e r u s  —  i n  e in e r  Z e it ,  d a  f is c u s  u n d  A e r a r  m .  E . b e r e it s  in  e in a n d e r  

a u f g e g a n g e n  (s . u n t . I I I ) ,  i s t  d e r  f is c u s  p u b l i c i  ju r i s  1. 1 C . 2 , 3 6  (7 ) .

1 88 6 . P b i lo B .- p h i l o l .  u . h i s t .  C I. 4 . 3 2
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4 8 8  Sitzung der histor. Classe vom 6. November 18S6.

e in e  N a c h f o l g e  in  ih n  b e s tu n d , m u s s te  e r  n i c h t  d u r c h w e g  „ v e r ­

e r b l i c h “ s e in ;  es  g i b t  S a c h e n  u n d  R e c h t e ,  w e l c h e  e x t r a  h e r e -  

d it a t e m  ü b e r g e h e n x) ; —  d a s s  e in  V e r m ö g e n  d e m  R e g e n t e n  

a l s  s o l c h e m  g e h ö r e n  k ö n n e  —  v i e l l e i c h t  d o c h  n u r  d e r  s in n ­

l i c h e  A u s d r u c k  f ü r  e in  n i c h t  m e h r  p e r s ö n l i c h e s ,  s o n d e r n  f ü r  d ie  

R e g e n t s c h a f t  g e h ö r ig e s  ( Z w e c k - )  V e r m ö g e n  —  b e w ä h r t  s ic h  

n i c h t  e r s t  in  u n s e r e m  K r o n g u t ,  s o n d e r n  in  d e r  r e c h t l i c h e n  

u n d  a d m in is t r a t iv e n  A u s e in a n d e r s e t z u n g , w e l c h e  d e r  r ö m is c h e  

F is k u s  s e lb s t  im  L a u fe  d e r  Z e it e n  e r fa h r e n  h a t .

U lp ia n  k e n n t  p r a e d ia  C a e s a r is  q u a e  in  f o r m a m  p a t r i -  

m o n i i  r e d a c t a  s u b  p r o c u r a t o r e  p a t r im o n i i  s u n t  u n d  q u o r u m  

c o m m e r c iu m  n is i  ju s s u  p r in c ip i s  n i c h t  is t  (1. 3 9  §  1 0  D .  

l e g .  I . ) ,  a ls o  w o h l  a u c h  p r a e d ia  C a e s a r is , w e l c h e  n i c h t  in  

f o r m a m  p a t r im o n i i  r e d a c t a , u n d  in  k e in e r  W e i s e  e x t r a  c o m ­

m e r c iu m  s in d . P r a e d ia  d ie s e r  l e t z t e r e n  A r t  d ü r fe n  w i r  z u  

d e m je n ig e n  B e s t a n d t h e il  d es  F is k u s  r e c h n e n ,  d e r  b is  z u le tz t  

f is c u s  h e is s t  u n d  b le ib t , u n d  in  d e n  R e c h t s b ü c h e r n  v i e lm e h r  

s e lb s t  a ls  H e r r  e r s c h e in t ,  a ls  d a ss  e r  e in e n  E ig e n t h ü m e r  h a t ;  

s ie  s in d  f e i l  w ie  d a s  G e ld  in  d e r  S ta a ts k a s s e  (C . 1 0 , 4 , 5 ) ;  

g e h ö r e n  a ll e m  A n s c h e in e  n a c h  z u  d e n  S a c h e n ,  w e l c h e  U lp ia n  

a n d e r w ä r ts  re s  f i s c a l e s  n e n n t ,  e in e r s e it s  a ls  in  p a t r im o n io  f is c i  

b e f in d l i c h  u n d  d a n n  d o c h  a ls  q u a s i  p r o p r ia e  e t  p r iv a t a e  p r i n ­

c ip is  b e z e i c h n e t  (1. 2  §  4  D .  n e  q u id  in  l o c o  p u b l i c o  4 3 ,  8 ) .  

D a m it  is t  a l l e r d in g s  a lle s , w a s  f is c i  is t , a ls  E ig e n  d e s  p r i n ­

c e p s  b e z e i c h n e t ,  d ie s e  1. 2  §  4  d e n n  a u c h  H a u p t z e u g e  fü r  

d a s  g e m e in e  P r iv a t e ig e n t h u m  a m  f is c u s . A l l e in  U lp ia n  s p r ic h t  

n u r  v o i i  e in e m  Q u a s i e i g e n t h u m ,  u n d  v o n  d ie s e m  n i c h t  e tw a  

in  d e m  S in n e , a ls  o b  es  w ie  d a s  d ir e c te  E ig e n t h u m  v e r e r b e ,

1) L .  4 6  D . fa m .  h . 1 0 , 2  —  m o r t u o  p a t r e  q u a e d a m  f i l i o s  

s e q u u n t u r ,  u t  m a t r im o n iu m  ( m a n u s ? ) ,  u t  l i b e r i ,  u t  t u t e l a  —  1. 13  

C . r e l i g .  3 , 4 4  —  s e p u lc h r u m  f a m i l iä r e  —  c f . 1. 1 7 5  D . r e l i g .  11 , 7 —  

w e s h a lb  U n t e r s c h ie d  v o n  s e p u lc h r u m  h e r e d i t a r iu m  u n d  fa m i l ia r e  ( i b id . ) .  

C i c e r o ,  p r o  d o m . c . 3 5  u n t e r s c h e id e t  h e r e d i t a t e s  n o m in is ,  p e c u n ia e ,  

s a c r o r u m .



s o n d e r n  n u r  im  H i n b l i c k  a u f  d a s  in t e r d ic t u m  n e  q u id  in  l o c o  

p u b l i c o  v e l  i t in e r e  f i a t ;  G r u n d s t ü c k e  w e r d e n  d a d u r c h ,  dass  

s ie  in  d e n  f is c u s  g e h ö r e n ,  n o c h  n i c h t  l o c a  p u b l i c a ,  w e l c h e  

p r iv a t o r u m  u s ib u s  d e s e r v iu n t  (1 .  2  §  2  e o d . )  u n d  d ie s e m  

G e b r a u c h e  d e n n  a u c h  u n v e r w e h r t  d ie n e n  m ü s s e n ; v ie lm e h r  

h a b e n  s ie  p r iv a t iv e  B e s t im m u n g ,  g l e i c h e n  d e n  G r u n d s t ü c k e n  

d e r  P r iv a t e n  u n d  h a b e n  g e w is s e r m a s s e n  d e n  P r in c e p s  z u m  

E ig e n t h ü m e r .  A b e r  L u d e ig e n  d e s  P r in c e p s  s in d  s ie  a u c h  

n i c h t  —  w e r d e n  s ie  a u c h  d a d u r c h  n i c h t ,  d a s s  d e r  F is k u s  d e m  

A e r a r  a ls  e tw a s  P r iv a t e s  e n t g e g e n g e s e t z t  w ir d  ( S .  4 8 7  A .  1 ) ,  

o d e r  d a ss  d e r  K a is e r , e t w a  n e b e n  d e n  S a c h e n ,  d ie  n u r  q u a s i  

p r o p r ia e  e ju s  s in d , in  W a h r h e i t  re s  su a s , o d e r  r e m  f a m i ­

l iä r e m , o d e r  p e c u n ia s  fa m i la r e s  h a t  ( T a c i t .  A n n .  I V ,  6 , 1 5  

X I I ,  6 0 ) ,  o d e r  d a ss  S e n e c a , d e r  d e m  W e i s e n  a n  d e r  W e l t  

u n d  C ic e r o  a n  s e in e n  B ü c h e r n  E ig e n t h u m  g i b t ,  d e n  F is k u s  

a ls  im  E ig e n t h u m  d es  C ä s a r  e r b l i c k t .  —  CJlpian u n t e r s c h e id e t  

a b e r  n i c h t  n u r  p r a e d ia  C a e s a r is  d ie  n i c h t  i n  f o r m a m  p a t r i -  

m o n i i  r e d a c t a  s in d  v o n  d e n e n  d ie  es  s in d , s o n d e r n  w e i t e r h in  

p r a e d ia  d ie  in  f o r m a m  p a t r im o n i i  r e d a c t a  s in d  v o n  s o lc h e n  

d ie  p a t r im o n i i  z u v o r  o d e r  s c h l e c h t h in  s in d . D e n n  w e n n  e r

1. c i t .  e t  e a  p r a e d ia  C a e s a r is ,  c ju a e  in  f .  p .  r e d . s u n t  a ls  

a u s s e r  d e m  B e r e i c h  d e r  f r e m d e n , n o c h  v e r m a c h b a r e n  S a c h e n  

b e z e i c h n e t ,  s o  m u s s  e r  p r a e d ia  C a e s a r is  k e n n e n , w e l c h e  d ie s e m  

B e r e i c h  s c h o n  z u v o r  e n t z o g e n  s i n d ; d a s  d ü r f t e n  a b e r  p r a e d ia  

s e in , w e l c h e  n i c h t  e r s t  in  d ie  F o r m  P a t r im o n i u m s  g e b r a c h t  

w e r d e n  m u s s t e n  u m  p a t r im o n i i  z u  s e in , s o n d e r n  w ie  e tw a  

d ie  s c h o n  z u v o r  (1. 3 9  §  8 )  a u f g e f ü h r t e n  h o r t i  S a llu s t ia n i 

q u i  s u n t  A u g u s t i 1)  d ie s  s c h o n  d e r  S a c h e  o d e r  ih r e r  H e r k u n f t

1) V g l .  H i r s c h f e l d ,  S . 4 4  A n m .  1 . N i c k t  in  d e m s e lb e n  V e r -  

h ä lt n is s  w ie  d i e  h o r t i  S a l lu s t ia n i  s c h e in t  d e r  z u g l e i c h  e r w ä h n t e  f 'u n d u s  

A lb a n u s  q u i  u s ib u s  p r in c ip a l ib u s  d e s e r v i t  g e s t a n d e n  z u  s e i n ; e r  k a n n  

p o p u l i  R o m a n i  ( v g l .  H i r s c h f e l d  S . 2 4  A n m . 3 ) ,  a b e r  a ls  n a h e  

S o m m e r r e s id e n z  d e n  p r in c ip e s  z u m  U s u s  ü b e r la s s e n  g e w e s e n  s e in .  —  

D ie  p o s s e s s io  C a e s a r is ,  w e l c h e  1. 3  §  1 0  D . j .  f .  4 9 , 1 4  s o w o h l  d e n

3 2 *
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n a c h  w a r e n . B e id e  A i ’t e n  z e ic h n e n  s i c h  v o r  d e n  p r a e d ia  

C a e s a r i s , d ie  n i c h t  p a t r im o n i i  s in d  u n d  re s  f is c a le s  h e is s e n , 

d u r c h  d ie  g e w is s e  E x t r a c o m m e r c ia l i t ä t  a u s ; o b  u n d  i n w ie ­

f e r n  s ie  r e c h t l i c h  v o n  e in a n d e r  v e r s c h ie d e n  g e w e s e n  s e ie n , 

w ie  s ie  s i c h  z u  d e r  r e s  p r iv a t a  v e r h a l t e n , f ü r  d ie  d u r c h  

S . S e v e r u s  e in e  e i g e n e  V e r w a l t u n g  g e s c h a ff e n  w o r d e n ,  w ie  

z u  d e m  c o m e s  r e i  p r iv a t a e  d e r  N o t i t i a  D i g n i t a t u m  u n d  d em  

n a c h h e r  e r s c h e in e n d e n  a n a s t a s i s c h e n  c o m e s  s a c r i  p a t r im o n i i ,  

w ie  m i t h in  z u  d e n  C o d e x t it e ln  1 , 3 3  u n d  1 , 3 4 ,  —  k a n n  

m a n  l e i c h t e r  v e r m u t h e n ,  a ls  in  E r m a n g l u n g  d ir e c t e r  Z e u g n is s e  

b e h a u p t e n . O h n e  V o r g ä n g e r  a b e r  w ä r e n  w i r  n i c h t ,  w e n n  

w i r  d e n  c o m e s  s a c r a r u m  la r g i t i o n u m  (C . 1 , 3 2 )  d e n  F in a n z ­

m in is t e r  d e s  R e i c h s s c h a t z e s ,  d e n  c o m e s  r e i  p r iv a t a e  d e n  

d e s  K r ö n s c h a t z e s ,  d e n  c o m e s  s. p a t r im o n i i  d e n  d e s  k a i s e r ­

l i c h e n  P r i v a t v e r m ö g e n s  n e n n e n  w ü r d e n 1) .  D a  w ä r e  d e n n  

d a s  e r s te  D r i t t t h e i l  d e s  u r s p r ü n g l ic h e n  f is c u s  d e m  E ig e n t h u m  

u n d  d e r  S u c c e s s io n  d e r  C ä s a r e n  e n t r ü c k t ,  f is c u s  s c h l e c h t h in  

g e w o r d e n ,  e in  z w e ite s  D r i t t e l  c ä s a r is c b e s  E ig e r f t h u m  u n d  

G e g e n s t a n d  c ä s a r is c h e r  S u c c e s s io n  g e b l i e b e n ,  e in  d r i t te s  a b e r  

w ie  v o n  a l l e m  A n f a n g  a n  u n d  d u r c h  a l l e  Z e i t e n  h in d u r c h  

g e m e in e s  P r i v a t -  u n d  E r b g u t  g e w e s e n .  W i e  d u r c h  d as  

f id u c ia r is c h e  E i g e n t h u m  w ä r e  d a s  r ö m is c h e  S t a a t s r e c h t  a u c h  

s o  g e g e n  d ie  P r iv a t i s i r u n g  d e r  ö f f e n t l i c h e n  G e w a l t  in  S c h u t z  

g e n o m m e n .

I I I .

D i e  Z e r s e t z u n g  d e s  F is k u s  in  f is c u s , re s  p r iv a t a ,  p a t r i -  

m o n iu m , d ie  E n t p r iv a t i s i r u n g  ( P u b l i c i r u n g ,  V e r s t a a t l i c h u n g )  

d ie s e s  t i b r ig g e b l i e b e n e n  f is c u s  s in d  o h n e  A u f l ö s u n g  d e s  d u a ­

4 9 0  Sitzung der histor. Classe vom 6. November 1886.

f o e a  f is a li a  a ls  d e n  p u b l i c a  e n t g e n g e s e t z t  is t ,  d ü r f t e  e h e r  z u m  p a t r i -  

m o n iu m  g e s c h la g e n  a ls  u r s p r ü n g l i c h  d a r in  s e in . E in e n  N a c h w e is  

s o l c h e r  B e s i t z u n g e n  d u r c h  I t a l i e n  u n d  d ie  P r o v in z e n  s ie h e  H i r s c h ­

f e l d  S . 1 5  A n m . 3  N r o .  3 . c f .  N r o .  1 u n d  12 .

1 )  B ö c k in g ,  N o t i t i a  d ig n i t .  I I ,  1 p .  3 7 9 ,  H i r s c h f e l d ,  S .  4 8 .



l is t is c h e n  W e s e n s  d e s  R e i c h e s  in  e in  e in h e i t l i c h e s  G a n z e s  

n i c h t  d e n k b a r . M i t  le t z t e r e m  m u s s  a u c h  d e r  G e g e n s a t z  v o n  

A e r a r  u n d  F is k u s  a u f h ö r e n ,  d e r  F is k u s  z u m  A e r a r  u n d  u m ­

g e k e h r t ,  o d e r  A e r a r ,  w ie  F is k u s  z u m  A u s d r u c k e  f ü r  e in  u n d  

d a s s e lb e  D i n g  d e r  R e ic h s f in a n z e n  w e r d e n .  S o l l  v o n  e in e m  

A e r a r  im  G e g e n s ä t z e  z u m  F is k u s  n o c h  d a r n a c h  d ie  R e d e  

s e in , s o  k a n n  es  p o p u l i  R o m a n i  n i c h t  m e h r  i m  S in n e  d e r  

R e i c h s b i i r g e r s c h a f t , s o n d e r n  n u r m e h r  d e r  B ü r g e r s c h a f t  d e r  

S ta d t  R o m  —  es  k a n n  n i c h t  m e h r  R e ic h s k a s s e , s o n d e r n  n u r ­

m e h r  S t a d t k a s s e 1)  s e in . D i e  D e g r a d i r u n g  d es  a e r a r iu m  p o p u l i  

R o m a n i  z u r  S ta d t k a s s e  is t  e in  ä u s s e r e s  Z e i c h e n  f ü r  d ie  V o l ­

l e n d u n g  d e s  K a is e r s ta a t e s . E in e  D e g r a d i r u n g  d e s s e lb e n  l a g  

s c h o n  in  d e m  A u f k o m m e n  d e s  F i s k u s ;  e in  F o r t s c h r i t t  d e r ­

s e lb e n  in  z u n e h m e n d e r  U e b e r t r a g u n g  a e r a r ia l is c h e r  E in n a h m e n  

u n d  A u s g a b e n  a u f  d e n  F is k u s  ( H i r s c h f e l d ,  S . 1 2  S . 4 5  f g .  e t c . ) ; 

i h r e  V o l l e n d u n g  in  d e r  E in e n g u n g  s e in e s  E ta t s  a u f  d ie  E i n ­

n a h m e n  u n d  A u s g a b e n  d e r  S t a d t  R o m .

W a n n  d ie s e  I d e n t i f i c i r u n g  d e s  F is k u s  m i t  d e m  A e r a r  

v o r  s i c h  g e g a n g e n ,  o d e r  w a n n  d a s  a e r a r iu m  p o p u l i  R o m a n i  

b e r e i t s  S t a d t k a s s e  g e w e s e n  s e i , i s t  b is  j e t z t  d a h in  b e s t im m t  

w o r d e n ,  d a ss  b e i  d e n  s c r ip t o r e s  h is t o r ia e  A u g u s t a e ,  b e i  d ie s e n  

s e lb s t  e r s t  v o n  d e r  v i ta  C o m m o d i  a b  (L a m p r id iu s  im  5 . J a h r h . )  

a e r a r iu m  u n d  f is c u s  o h n e  U n t e r s c h ie d  g e s e t z t , d ie  U m w a n d ­

l u n g  s e lb s t  a b e r  d o c h  s c h o n  u n t e r  G o r d ia n  v o l l z o g e n  s e i  

( H i r s c h f e l d  S . 2 2  A n m .  4 ) ,  o d e r  d a ss  d e r  U n t e r s c h ie d  

w a h r s c h e in l i c h  b is  D io c l e t ia n  b e s t a n d e n  h a b e  ( M o m m s e n ,  

r ö m . S ta a ts r . I I ,  2  S . 9 7 3 ,  A n m .  1 ) .

D u r c h  V e r g l e i c h u n g  v o n  1. 1 3  p r .  §  1 D . d e  j u r e  f i s c i  

4 9 ,  1 4  P a u lu s  e in e r - ,  u n d  1. 1 5  §  3  c f .  §  1 §  4  e o d . M a u r i c i -  

a n u s  a n d e r s e it s  w i r d  n u n  a b e r  f r a g l i c h ,  o b  d ie s e r  W a n d e l  

n i c h t  s c h o n  f r ü h e r  s t a t t g e f u n d e n  h a b e .  B e id e  S t e l le n  b e ­

t r e f f e n  d a s  b e n e f i c iu m  T r a ja n u m , h a n d e ln  v o n  e r b r e c h t l i c h e n

v. Brinz: Ueber die rechtliche Natur des röm. Fiskus. 4 9 1
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„ C a d u c i t ä t e n , w e l c h e  u r s p r ü n g l i c h  d e m  A e r a r  v e r f i e l e n 1) , 

k r a f t  T r a ja n i s c h e n  E d i c t e s  (1 . 1 3  p r . )  u n d  H a d r ia n is c h e n  

S e n a t u s k o n s u lte s  (1. 1 5  §  3 )  d e m  I n c a p a x ,  d e r  s i c h  a ls  s o lc h e n  

s e lb s t  m e l d e t ,  z u r  H ä l f t e  z u k o m m e n  s o l l e n ,  w ä h r e n d  d ie  

a n d e r e  H ä l f t e  n a c h  d e m  T r a j a n ’ s c h e n  E d i c t e  d e m  F i s k u s ,  

n a c h  d e m  H a d r i a n ’s c h e n  S e n a t u s c o n s u l te  d e m  A e r a r  V o r ­

b e h a l t e n  w ir d . W o h e r  d ie s e r  W e c h s e l  z w is c h e n  F is k u s  u n d  

A e r a r ?  A n  I n t e r p o l a t i o n 2) ,  s o  d a s s  e t w a  1. 1 3  p r . f is c u s  

s t a t t  a e r a r iu m  g e s e t z t  w ä r e ,  is t  f ü g l i c h  n i c h t  z u  d e n k e n ;  

d ie  N a c h lä s s ig k e i t ,  d a s s  in  d e r  n ä c h s t n ä c h s t e n  S te l le  n a c h h e r  

a e r a r iu m  s t e h e n  g e b l i e b e n ,  d ü r f e n  w i r  d e n  K o m p i la t o r e n  

n i c h t  z u m u th e n . E h e r  m ö c h t e  m a n  a n  e in e n  W e c h s e l  in  

d e r  V e r w a l t u n g  d e n k e n , w o n a c h  j e n e  C a d u c i t ä t e n  v o m  A e r a r  

a u f  d e n  F is k u s , u n d  v o n  d ie s e m ,  d u r c h  H a d r i a n ,  a u f  d a s  

A e r a r  z u r ü c k  ü b e r t r a g e n  w u r d e n ;  w ir d  j a  d o c h  v o n  d e m ­

s e lb e n  H a d r ia n  g e m e ld e t ,  d a s s  e r  d a m n a t o r u m  b o n a  in  f is c u m  

p r iv a t u m  r e d ig i  v e t u i t ,  o m n i  s u m m a  in  a e r a r io  r e c e p t a 3) .  

A l l e in  P a u lu s , d e r  d a s  H a d r ia n ’ s c h e  S e n a t u s c o n s u l t  s o  g u t  

k a n n t e  w ie  d a s  T r a j a n ’s c h e  E d i c t  (1. 1 3  §  4  §  5  §  1 0  e o d . ) ,  

t r ä g t  j e n e s  E in k o m m e n  d es  F is k u s  n i c h t  a ls  A n t iq u i t ä t ,  

s o n d e r n  a ls  g e l t e n d e s  R e c h t  v o r  ( §  3  e o d . —  id  q u o d  f is c i  

e s t  —  c f .  §  4  —  q a o d  f is c o  a d d i c e r e t u r ) ; w e n n  m a n  n i c h t  

a n n e h m e n  w i l l ,  d a ss  n a c h  H a d r ia n  a b e r m a ls  g e w e c h s e l t  u n d  

v o m  A e r a r  w ie d e r  a u f  d e n  F is k u s  ü b e r t r a g e n  w o i 'd e n  s e i , 

m u s s  P a u lu s  in  d e m  A e r a r  d e s  H a d r ia n  n ic h t s  a n d e r e s  a ls  

d e n  F is k u s  s e in e r ,  d e s  P a u lu s , Z e i t  e r b l i c k t  h a b e n ;  s o n s t  

h ä t t e  e r  d a s ,  w a s  n a c h  H a d r ia n  d e m  A e r a r  g e h ö r t ,  n i c h t
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1 ) T a c i t .  A n n .  I I I ,  2 5  —  a u g e n d o  a e r a r i o  s e i  v o n  A u g u a tu s  

d ie  l e x  P a p ia  P o p .  s a n c t i o n i r t  w o r d e n  —  U lp .  X X V I I I ,  7 —  p o p u l o  

b o n a  d e f e r u n t u r  e x  l e g e  J u l i a  c a d u c a r i a  —

2 ) H i r s c h f e l d  S . 2 2  A n m .  4  a . E . :  „ i n  d e n  D ig e s t e n  is t  b e ­

k a n n t l ic h . in  d e r  R e g e l  ( o b g l e i c h  n i c h t  o h n e  A u s n a h m e n )  f is c u s  fü r  

a e r a r iu m  i n t e r p o l i r t . “

3 )  S p a r t ,  in  H a d r .  c .  7.



a ls  id  q ü o d  f is c i  e s t  b e z e ic h n e n  k ö n n e n .  A b e r  a u c h  M a u r i -  

c ia n u s  t r ä g t  g e l t e n d e s  R e c h t  v o r ;  j e d e n f a l l s  b is  a u f  i h n ,  d e r  

u n te r  P iu s  l e b t e , is t  n i c h t  a b e r m a ls  g e ä n d e r t  w o r d e n .  F e r n e r  

is t  es  w a h r s c h e in l i c h ,  d a ss  u n t e r  d e m  f is c u s  p r iv a t u s , a u s  

w e l c h e m  H a d r ia n  d ie  b o n a  d a m n a t o r u m  a u f  d a s  A e r a r  ü b e r ­

t r u g ,  n i c h t  j e n e r  f is c u s  v e r s t a n d e n  is t , d e n  w i r  R e ic h s s c h a t z  

n e n n e n  k ö n n e n ,  u n d  d e r  v o n  T i b e r iu s  a b  d a s  W id e r s p i e l  

d e s  a e r a r iu m  p . R .  i s t ;  d e n n  d ie s e  M a s s n a h m e  s o l l  v o n  d e r  

G r o s s m u th  d e s  K a is e r s  Z e n g n is s  a b l e g e n ,  —  w a s  s ie  n i c h t  

t h u t , w e n n  a u s  d e r  e in e n  R e ic h s k a s s e  in  d ie  a n d e r e  ü b e r ­

t r a g e n  w i r d ;  g a n z  a n d e r s  w e n n  d e r  f ic u s  p r iv a t u s  j e n e  re s  

p r iv a t a  o d e r  j e n e s  p a t r im o n iu m  p r in c ip i s  b e d e u t e t , w e l c h e s  

K r ö n -  o d e r  P r iv a t g u t  w a r . S o  v e r s t a n d e n  s p r i c h t  S p a r t ia n  

v i e lm e h r  d a fü r , d a ss  H a d r ia n  j e t z t  n u r  m e h r  E in e  R e ic h s k a s s e  

k a n n t e ;  w i r d  s ie  A e r a r  g e n a n n t , s o  g e s c h i e h t  d ie s  h ie r  v i e l ­

l e i c h t  n i c h t  b lo s  d a r u m , w e i l  s ie  s o  g e n a n n t  w e r d e n  k a n n ,  

s o n d e r n  a u c h  a u s  d e m  z u fä l l ig e n  G r u n d e , d a ss  f ü r  d ie  re s  

p r iv a t a  p r in c ip i s  n o c h  d e r  N a m e  f is c u s  (p r iv a t u s )  g e b r a u c h t  

w ir d ,  u n d  f ü r  d e n je n ig e n  T h e i l  d e s  f i s c u s ,  d e r  in  d e r  T h a t  

R e ic h s k a s s e  w a r ,  k e in  e i g e n e r  N a m e  b e s tu n d . —  A u c h  d e r  

V o r s t e l l u n g ,  d a ss  e t w a  d u r c h  d a s s e lb e  S e n a t u s c o n s u l t , in  

w e l c h e m  d a s  b e n e f i c iu m  T r a ja n u m  v o n  H a d r ia n  w ie d e r h o l t  

w ir d ,  d ie  R ü c k ü b e r t r a g u n g  a u f  d a s  A e r a r  v e r o r d n e t  w o r d e n  

s e i , d a r f  m a n  s ic h  n i c h t  h in g e b e n .  D e n n  e in e r s e it s  d e u t e t  

d e r  J u r is t  m i t  k e in e r  S i lb e ,  w e d e r  im  S e n a t u s c o n s u lt  n o c h  

s o n s t w o  a u f  e in e  s o lc h e  M a s s r e g e l  h i n ;  a n d e r s e its  f e h l t  es 

n i c h t  a n  d e r  V o r s c h r i f t ,  d u r c h  w e l c h e  d a s  S e n a t u s c o n s u l t  

s ic h  v o m  E d ic t e  T r a ja n s  u n t e r s c h e id e t . D e n n  w ä h r e n d  n a c h  

d e m  E d i c t e  d e r  s ic h  s e lb s t  m e ld e n d e  I n c a p a x  z u r  H ä l f t e  

r e t i n i r e n ,  z u r  H ä l f t e  a n  d e n  F is k u s  a b l i e f e r n  s o ll ,  m u s s  

e r  n a c h  d e m  S e n a t u s c o n s u l t  d a s  G a n z e  a n  d a s  A e r a r  e i n ­

l i e f e r n  u n d  a b w a r t e n , d a ss  i h m  d ie  H ä l f t e  r e s t i t u i r t  

w e r d e .  E s  w ä r e  p e r  s a tu r a m  v e r o r d n e t  g e w e s e n , w e n n  e r s t  

j e t z t  u n d  z u g le i c h  v e r o r d n e t  w e r d e n  w o l l t e ,  d a ss  in  H in k u n f t
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d ie  c a d u c a  n i c h t  m e h r  a n  d e n  F is k u s , s o n d e r n  in  d a s  A e r a r  

f a l l e n  s o l l t e n .  W i e  d a s  E d i c t  d e n  F i s k u s ,  s o  s e t z t  d a s  

S e n a t u s c o n s u lt  d a s  A e r a r  a ls  z u s t ä n d ig e  K a s s e  v o r a u s .

B e id e  J u r i s t e n , P a u lu s  u n d  M a u r i c ia n u s  l e b e n  n a c h  

H a d r ia n ;  d e n  E in e n  ä r g e r t  es n i c h t ,  d a s s  t r o t z  d e s  S C . 

H a d r ia n u m  d e r  F is k u s  p e r c ip i r t ;  d e n  A n d e r e n  n i c h t ,  d a ss  

t r o t z  d e s  e d ic t u m  T r a ja n u m  d a s  A e r a r  P e r c i p i e n t  is t . E b e n s o ­

w e n i g  n e h m e n  d a r a n  d ie  K o m p i l a t o r e n  A n s t o s s . A l l  d a s  e r ­

k lä r t  s i c h ,  w e n n  M a u r ic ia n u s , P a u lu s , d ie  K o m p i la t o r e n  s c h o n  

u n te r  d e m  A e r a r  H a d r ia n s  n ic h t s  v o n  d e m  F is k u s  ih r e r  Z e i t  

v e r s c h ie d e n e s  d a c h t e n  u n d  s c h o n  M a u r i c ia n u s  u n d  P a u lu s  

k e in e n  U n t e r s c h ie d  v o n  A e r a r  u n d  F is k u s  m e h r  k a n n t e n ; 

w e n n  ih n e n  b e w u s s t  w a r ,  d a s s  a u s  d e m  F is k u s , w e l c h e n  w o h l  

n o c h  T r a j a n  im  G e g e n s ä t z e  z u m  A e r a r  g e d a c h t  h a t , a ls b a ld  

d e r  n a c h m a l ig e ,  m i t  d e m  A e r a r  id e n t i s c h e  F is k u s  g e w o r d e n  

s e i . O b  s ic h  g e g e n  d ie s e n  V e r s u c h ,  d ie  1. 1 3  m i t  1. 1 5  zu  

v e r e in ig e n  n i c h t  n o c h  u n ü b e r w in d l i c h e  S c h w ie r ig k e i t e n  e r ­

h e b e n  w e r d e n , m u s s  i c h  d a h in g e s t e l l t  s e in  l a s s e n . '  V o n  d e n  

in  S i c h t  l i e g e n d e n  S c h w ie r ig k e i t e n  m e in e  i c h  n i c h t ,  d a ss  s ie  

u n ü b e r w in d l i c h  s e ie n . V o r  a ll e m  n i c h t  v o n  U lp .  1 7 ,  2 . 

H o d i e  e x  c o n s t i t u t io n e  im p e r a t o r is  A n t o n in i  o m n i a  c a d u c a  

f i s c o  v i n d i c a n t u r ,  w o r n a c h  m a n  a n n e h m e n  m ö c h t e ,  d ass  

u n t e r  A n t o n in u s  (C a r a c a l la ) ,  e b e n  n o c h  b e v o r  P a u lu s  a d  l e g e m  

J u l ia m  e t  P a p ia m  (1. 1 3  c i t . )  s c h r i e b ,  d ie  c a d u c a  w ie d e r  

e in m a l  e in e n  Q u a r t ie r w e c h s e l  e r fa h r e n  u n d  d e n  P a u lu s  v e r ­

a n la s s t  h a b e n ,  s ie  b e im  F is k u s  s e in  z u  la s s e n , n a c h d e m  s ie  

d o c h  n u r  k u r z e  Z e i t  in z w i s c h e n  w ie d e r  in  ih r e m  S t a m m o r t e , 

d e m  A e r a r ,  g e w e s e n .  A l l e i n  w ie  b e r e i t s  R u d o r f f  ( ü b e r  d ie  

c a d u c o r u m  v in d i c a t i o ,  Z e i t s c h r .  f .  g e s c h .  R .  W .  V I I  S . 4 2 4 )  

b e m e r k t ,  u n d  K r ü g e r ,  z u  U lp .  l ib .  s in g .  p . 1 6 2 ,  A l i n .  1 

in  f .  g e b i l l i g t  h a t , s te h t  h ie r  f is c u s  n i c h t  im  G e g e n s a t z  z u m  

A e r a r ,  s o n d e r n  z u  d e n  a lia e  p e r s o n a e , w e l c h e  b is h e r  v o r  

d e m  f is c u s  v in d i c i r t e n .  S c h la g e n d e n  B e w e is  f ü r  d ie  R i c h t i g ­

k e i t  d ie s e r  A u s l e g u n g  e n t h ä l t  d ie  C la u s e i  „ s e r v a t o  j u r e  a n t iq u o
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l i b e r i s  e t  p a r e n t ib u s “ ; b is  d a h in  w a r e n  n i c h t  n u r  l ib e r i  u n d  

p a r e n t e s ,  s o n d e r n  a u c h  d ie  p a t r e s  ( q u i  in  e o  te s ta m e n to  

l ib e r o s  l ia b e n t )  d e m  F is k u s  v o r g e g a n g e n ;  j e t z t  w e r d e n  a l l e  

c a d u c a , a u c h  d ie je n ig e n ,  w e l c h e  b is h e r  d e n  p a tr e s  v e r f i e le n , 

v o m  F is k u s  v i n d i c i r t ;  b e z ü g l i c h  d e r  K in d e r  u n d  E lt e r n  g i l t  

d a s  ju s  a n t iq u u m , t r i t t  C a d u c i t ä t  v o r n h e r e in  n i c h t  e in . —  

D a s s  s p ä te r e  J u r is t e n  n o c h  d e  ju r e  f is c i  e t  p o p u l i  s c h r e ib e n  

(P a u lu s  R .  S . V ,  1 2 ;  C a l l is t r a tu s  1. 1  D .  d e  b o n is  d a m n . 

4 8 ,  2 0 7  v g l .  Y i t a  A l e x .  S e v e r . c .  1 6  —  le g e s  d e  j u r e  

p o p u l i  e t  f is c i  . . s a n x i t ) ' ) ,  s c h e in t  m ir  z u m  m in d e s te n  k e in  

s i c h e r e r  G e g e n b e w e i s ;  d e n n  e b e n s o w o h l  a ls  e in e  U n t e r s c h e id ­

u n g  u n d  A u s e in a n d e r h a lt u n g  k a n n  „ e t “ e in e  V e r b in d u n g  u n d  

G e m e in s c h a f t  a u s d r ü c k e n  u n d  a ls o  s a g e n  s o l l e n , d a ss  d ie  

e in s t  g e t r e n n t e n  B e g r i f f e  d e s  f is c u s  u n d  a e r a r iu m  p .  R .  j e t z t  

g e e i n ig e t  s e ie n . O d e r  w ie  d ie  v e c t ig a l ia  p o p u l i  R o m a n i  im  

d r i t t e n  J a h r h u n d e r t 2)  k a n n  d e r  p o p u lu s  a u c h  h ie r  n u r  n o c h  

e in e  R e m in is e e n z  a n  d ie  V e r g a n g e n h e i t  d e r  f i s k a l is c h e n  R e c h t e ,  

ih r e s  e in s t ig e n  A u s g a n g s -  u n d  Z ie lp u n k t e s  s e in . —  D i o  C a ss iu s  

7 1 ,  3 3  b e r i c h t e t ,  d a s s  M . A u r e l  d e m  S e n a t  s e in  R e c h t  ü b e r  

d a s  A e r a r  g e la s s e n  h a b e . A l l e in  d e r s e lb e  D i o  w e is s  z w is c h e n  

F is k u s  u n d  A e r a r  n i c h t  m e h r  z u  u n t e r s c h e id e n  ( 5 3 ,  2 2 ) ,  u n d  

e in e  V e r e i n i g u n g  v o n  b e id e n  R e ic h s k a s s e n  k a n n  e h e r  d ie  

C o m p e t e n z  d e s  S e n a t e s  in  F r a g e  g e s t e l l t  u n d  z u  i r g e n d  e in e r  

E n t s c h l i e s s u n g  ü b e r  d ie s e lb e  g e f ü h r t  h a b e n , a ls  d ie  g e t r e n n t e  

F o r t f ü h r u n g  d e r s e lb e n . —  A l l e r d in g s  u n t e r  T r a ja n  m u s s  d e r  

G e g e n s a t z  v o n  A e r a r  u n d  F is k u s  n o c h  b e s ta n d e n  h a b e n ; 

d e n n  a n d e r s  is t  es n i c h t  z u  v e r s t e h e n , d a ss  d ie s e r  K a is e r  

d e n  F is k u s  m i t  d e r s e lb e n ,  j a  n o c h  g r ö s s e r e n  S t r e n g e  z u ­

s a m m e n h ä lt  a ls  d a s  A e r a r  ( im o  t a n t o  m a jo r e  q u a n t o  p lu s  t i b i  

l i c e r e  d e  t u o  q u a m  d e  p u b l i c o  c r e d is  -  P l in .  P a n e g .  c .  3 6 ) 3) .

1)  H i r s c h f e l d ,  S . 2 2 , A n m .  4 .

2 )  H i r s c h f e l d ,  S.  2 1  f g .

3 )  N u r  d a fü r ,  d a s s  u n t e r  N e r v a ,  n i c h t  d a fü r , d a s s  ü b e r  H a d r ia n  

h in a u s  d e r  G e g e n s a t z  b e s t u n d ,  z e u g t  F r o n t in u s ,  I I ,  1 1 8  d e  a q u a e d .  -
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A l l e i n ,  d a ss  d e m  K a is e r  b e r e it s  e n t s c h e id e n d e  G e w a l t  a u c h  

ü b e r  d a s  A e r a r  z u s t u n d , z e i g t  d ie s e  S te l le  g l e i c h f a l l s ;  w a r e n  

d o c h  z u v o r  s c h o n ,  u n d  z w a r  s e it  N e r o  k a is e r l i c h e  B e a m t e  

( p r a e f e c t i  a e r a r io )  a n  d e m s e lb e n  a n g e s t e ll t .  E in m a l  m u s ste  

d e r  S c h r i t t  z u r  V e r e i n i g u n g  g e t h a n  w e r d e n . Z ä h l t  s c h o n  

G a ju s , d e r  u n te r  H a d r ia n  b is  M . A u r e l  l e b t ,  I t a l i e n  s e lb s t  

u n t e r  d ie  P r o v i n z e n 1) ,  s o  w a r  w o h l  s c h o n  u n t e r  T r a j a n  

d e r  D u a li s m u s  im  T e r r i t o r iu m ,  u n d  d e r  i n  d e n  G e w a l t e n  d e s  

R e i c h e s  ü b e r w u n d e n ,  u n d  m i t  H a d r ia n  d ie  Z e i t  a n g e b r o c h e n ,  

in  w e l c h e r  z u r  V e r e i n i g u n g  a u c h  d e r  R e ic h s f in a n z e n  es  w e d e r  

a n  d e r  M a c h t  n o c h  a n  d e r  P e r s o n  d e s  K a is e r s  f e h l t e .

D ie  F r a g e ,  w ie  d ie  n u n m e h r  e in h e i t l i c h e  K a s s e  z u  n e n n e n  

s e i , o b  A e r a r ,  o b  F is k u s , is t  n i c h t  e b e n s o  w ie  z . B . d ie  B e n e n n ­

u n g  d e r  n e u e n  E r s i t z u n g  n a c h  d e r  T r a n s f o r m a t io n  d e r  u s u c a p io  

u n d  l o n g i  t e m p o r i s  p r a e s c r ip t io  z u r  g e s e t z l i c h e n  E n t s c h e id u n g  

g e l a n g t .  H a d r ia n  s c h e in t  d e m  A e r a r  d ie  E h r e  g e la s s e n  zu  

h a b e n , w ä h r e n d  A n d e r e ,  w i e  J u s t in ia n  b e i  B e n e n n u n g  d e r  E r ­

s it z u n g , v i e l l e i c h t  k e in e m  v o n  b e id e n  w e h e  t h u n  w o l l t e n  u n d  

b e id e  N a m e n  m it  e in a n d e r  v e r b a n d e n ,  in d e m  s ie  d e  j u r e  

p o p u l i  e t  f is c i  s c h r i e b e n  (s . o b e n  z u  A n m .  2 3 ) ,  o d e r  h in  u n d  

h e r  s c h w a n k t e n 2) ,  a u c h  n e u e  N a m e n  ( s a c r a e  l a r g i t i o n e s )  a u f ­

b r a c h t e n . D i e  K o m p i la t o r e n  d e s  C o r p u s  J u r is  a b e r  g a b e n  

d e m  F is k u s , a ls  d e r  S c h ö p f u n g  d e s  K a is e r s , v o r  d e r  d e s  p o p u lu s  

R o m a n u s  d e n  V o r z u g .  T i t e lm ä s s ig  ( D .  4 9 ,  1 4  C . 1 0 ,  ] ;

2 , 3 6 )  h a n d e ln  s ie  n u r m e h r  d e  j u r e  f is c i .

q u e m  r e d i t u m  . . p r o x i m is  . . t e m p o r i b n s  in  D o m i t ia n i  l o c u l o s  c o n -  

v e r s u m  j u s t i t i a  D . N e r v a e  p o p u l o  re s tifcu it .

1 )  G a j . I I I ,  1 2 0  —  J u l ia  t a n t u m  in  I t a l i a  v a le t ,  A p u l e j a  v e r o  

e t ia m  in  c e t e r i a  p r o v i n c i i s  —  w o r a n  i c h  d u r c h  S t u d e m u n d  g e ­

m a h n t  b in .

2 ) z . B . 1. 1 1. 3  1. 4  1. 5  p r . —  §  2  C . d e  b o n .  y a c .  1 0 , 10.


